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Q.
Following the termination of my agency, I have recently been pursuing against my former principal a claim for compensation, and the main defence that appears to be being raised against me is that as (according to the principal) I did not negotiate or conclude sales on its behalf (- my written agreement with the company expressly forbad me from doing this), I was not therefore a “commercial agent” within the meaning of the Commercial Agents Regulations, and so that I supposedly therefore have no rights to bring any sort of claim for compensation. What are your comments and opinion as regards this stance being taken against me?
A.
First of all, I do not see that whatever is written in your agency agreement should (as regards this aspect) necessarily be an issue - the point is that, even if your agency agreement appears to forbid your carrying out the function of an agent, if both you and the principal were fully aware of the role which you were nevertheless undertaking (whereby, as a matter of fact so you say, you were carrying out the function of a sales agent), then what happened in practice is ordinarily what matters and your principal may therefore have some considerable difficulty in later on seeking to deny that you were (as a matter of custom and practice) acting as its sales agent (and therefore, upon termination of your agency, potentially entitled to some form of compensation).
Secondly, the relatively recent Court case of an agent called Nigel Fryer Joinery Services Limited (and a Mr Nigel Fryer) versus [the principal, a company called:-] Ian Firth Hardware Limited appears to have significantly broadened the definition of what constitutes being a “commercial agent” for the purposes of the Regulations, in that what the Judge (a Mr Justice Patten) said in paragraphs 20 and 21 of his judgment in that case (and in respect to Mr Fryer) was, as follows:-
1. It seems to me that the inclusion in reg. 2(1) of two definitions of commercial agent (negotiate the sale or negotiate and conclude the sale) indicates that the first of these alternatives can include the wider meaning which he gave to the word “negotiate” in the first of the two definitions. This can, I think, include an agent whose role (like that of Mr Fryer) is to get the client interested in the product; suggest possible prices subject to confirmation by the principal; and to encourage the customer to place an order at those prices. This seems to me to come well within the ordinary meaning of “negotiate”. 
2. Mr Fryer was therefore in my judgment a commercial agent within the meaning of reg. 2(1) and it follows that he is entitled to compensation for short notice and for the termination of his agency unless the 1997 agreement was terminated on account of a repudiatory breach of contract by him. 

To my reading, it follows from the above that, in order to be regarded as coming within the scope of what constitutes being a “commercial agent” for the purposes of the Regulations, it may suffice if the agent [merely] carried out any of the following sorts of tasks, such as:- 

· getting customers interested in the principal’s products
· suggesting to customers possible prices in respect to those products of the principal; and/or 
· encouraging the customers to place orders.

In fact, in many instances, an agent will not need to rely on the judgment in the Fryer case, as it may anyway be very obvious that, over a period of a number of years, the agent in question actually negotiated orders on the principal’s behalf, and otherwise generally carried out the function of being a “commercial agent”. However, the point about the Fryer case is that where the agent’s role appears to have been either more limited, or less clearly one which involved any form of “negotiating”, what the judgment in that instance has made clear is that that role may very well still come within the scope of what constitutes being a “commercial agent” as per the Regulations, on account of the definition of “negotiation” being regarded, for the purposes of the legislation, as seemingly being wider than previously thought.

Following on from the above, and to answer your question therefore, I would be very hopeful that, upon an examination of the facts of your case, you would appear to have very excellent grounds to argue that your role did come within that of being an agent, thereby potentially entitling you to post termination compensation, and that is despite what the principal is putting forward as its argument.

Q.
My principal has recently gone into liquidation (resulting in, obviously, the termination of my agency) and I am wondering what sort of claim I might as a consequence have for compensation, pursuant to the Commercial Agents Regulations. I have worked on behalf of the company in question for approximately ten years, and do not have any form of written contract.
A.
My answer to your question is that (unfortunately) I do not see that you will have any sort of viable claim for compensation (pursuant to the Commercial Agents Regulations), and as a result of the circumstances which you describe - reason for my view being, as follows:-

One of those sorts of cases which fare much worse (as opposed to potentially much better) following the landmark House of Lords’ decision in the case of [the agent called] Graham Lonsdale versus [his former principal:-] Howard & Hallam Limited is where the reason for the agency having been terminated is that the principal in question has gone into liquidation.

The reason why cases where the reason for the termination of the agency is that the principal has gone into liquidation are not the proposition that they once were, is on account of the fact of the new rationale for adjudicating compensation claims - i.e.:- the way in which an agent’s entitlement to compensation is now calculated is on the basis of assessing the extent of the loss of the value or goodwill he [the agent] can be said to have possessed in his agency, or, put another way, the amount of money which the agency which has been terminated might have been sold for, as at that point in time when the agency was terminated - the point is of course that you could not say that where a company has gone into liquidation that the value of the related agency appears to have any worth at all, in that you cannot see how any other agent would have paid you (the agent whose agency has been terminated) anything in a hypothetical sale scenario, to take over your agency at the imaginary point in time where, rather than the agency having been terminated, and as I say, a sale of the agency had instead taken place.
The above said, what used to be the position in relation to claims made for compensation following the liquidation of a principal, was that, in certain instances, liquidators (with only limited funds at their disposal) may not have resisted too vigorously agents’ compensation claims, and that being on account of the fact that that would thereby have depleted the aggregate amount of funds available to all creditors, by doing so.
Q.
My principal has recently proposed to me a change in the way that our relationship should continue, in that he is wanting me to take title to (i.e.:- buy) its products, rather than just sell them on a commission basis. The Managing Director says that this will improve his cash flow, and make his business more solid. From my point of view (however), and quite apart from whether I can myself financially afford to operate in the way that I am being asked to, I was wondering whether (as, I suppose, a distributor) I would still retain the protection of the Commercial Agents Regulations, in the event of (for example) my relationship with this principal terminating. Can you advise, please. 
A.
My answer to your question is, as follows:-

First of all, as a distributor (i.e.:- somebody taking title to goods (and then selling those goods on)), you would not be regarded as being a “commercial agent”, which term is defined by the Commercial Agents Regulations as being:- “a self employed intermediary who has continuing authority to negotiate the sale or purchase of goods on behalf of another person, or to negotiate and conclude the sale and purchase of goods on behalf of and in the name of that principal”. The basic point is that “commercial agents” do not ever take title to goods from the principal where it is intended that those products in question are then to be sold on, but instead merely sell those products “on behalf of” the principal. If you are not (therefore) a “commercial agent”, the Commercial Agents Regulations are (obviously) therefore not relevant to your position.

Secondly, from a legal point of view (and always assuming that you do not have any written agreement with your principal, which contract includes any sort of very odd provision entitling the principal to coerce you into accepting this situation), you are not at all obliged to have to agree to this proposal to change your status, and so that you can instead insist that the relationship continues as it currently is (i.e.:- as a principal and an agent), although that is not to say that the principal may not decide just to terminate your agency altogether (in which case, however, and all other things being equal, you would (as an agent) potentially then be entitled to bring a claim for compensation).
Q.
The Managing Director of my principal telephoned me on my mobile a couple of weeks ago, and verbally terminated my agency - whereas the words he used were a little vague, he definitely nevertheless said to me:- “I therefore think it’s best that we call it a day”. When I asked that he confirm in writing what I understood to be his decision to terminate he said that he would do that but, two weeks on, I still haven’t received anything and I am now in some difficulty as whereas I don’t want to be acting as the company’s agent if I am not going to be paid any commission, I also don’t want to be in breach of my obligations if I perhaps misunderstood what was said to me, and my agency was not terminated after all. 

What do you advise that I do, please?
A.
My advice is this:-

First of all, I agree with the concerns which you express - i.e.:- for the sake of ensuring that you cannot be stood accused of downing tools without any justification (i.e.:- working on what is perhaps the unlikely basis that you after all misunderstood the mobile telephone conversation which you had, and that your agency was not in fact terminated, and so that therefore you should still be out and about, enthusiastically representing this company) it is essential that you quickly establish whether your agency was terminated, or not. Also, there is anyway the issue of a notice period (assuming that you were terminated) - did the Managing Director mean that you should cease your activities straightaway, or that you continue operating as the company’s agent for a proper period of notice (and always bear in mind that an agent must ensure that he at all times continues acting as his principal’s agent, entirely as normal, for the full duration of whatever is the appropriate period of notice).


Secondly, there is (at least) another very important issue here (i.e.:- there are also some other issues), which is this:- One of the most golden of rules of the law as it directly affects commercial agents is that, in order to preserve whatever might otherwise be his or her right upon termination of an agency to any form of compensation pursuant to the Commercial Agents Regulations, an agent must never resign (and downing tools on the misapprehension that the principal has terminated the agency (when in fact it hasn’t) may very likely be taken as an act of resignation by the agent) - there are some very important exceptions to this “golden rule” (which I can remind readers of in later articles) but it suffices for now just to make the point here, and in the context of the specific question which you have put, that you must be very careful to ensure that you are not deemed to have resigned.

Following on from the above, I strongly urge that you straightaway write to your principal, and what may be appropriate in this case (i.e.:- to know how this should be exactly worded, I would need to know more about the facts), I suggest that an appropriate letter to your principal, might (IN THIS PARTICULAR INSTANCE) be, as follows:-

“Dear [insert name of Managing Director]


I am writing to you with reference to our telephone conversation at approximately [insert time] on [insert date],  from which conversation I had understood that the Company had terminated my agency agreement. I had furthermore understood that you would be writing to me to confirm the Company’s decision to terminate my agency, but I must inform you that I have not received anything at all as regards this matter, as yet.

Please note that whereas I would very much wish for my agency with [insert name of principal] to in fact continue, if indeed it is the Company’s decision to terminate our relationship, then I must respectfully ask that you promptly confirm that decision to me in writing, and so that I may thereby properly understand what is the position, and what date you calculate to be the actual termination date of my agency, bearing in mind my entitlement to be afforded an appropriate period of notice.

Thank you for your co-operation in this matter, and I await receipt of your prompt communication as required by the above, as a matter of urgency.
Yours sincerely

[insert your name]

If no response to the above letter is promptly received then further advice should be sought from us, and we can then discuss with you what may then be the appropriate course to pursue. 
Q.
Following my agency recently having been terminated, I received a cheque from my principal for my final month’s commission (which was approximately £2,000) plus an extra £2,500, which I assume to be an intended goodwill gesture. I intend presenting this cheque for payment in the normal way. I have been earning approximately £25,000 a year from this particular agency, and in the same envelope as the cheque I was sent was a letter from the Company referring to the cheque, and stating that it was “a full and final payment” (which I take to mean a final payment on account of my commission entitlement). Have you any advice for me, please?  
A.
My advice to you is that you should not present the cheque which you have received - my concern is this:-

What your principal may have intended (and even if it hadn’t intended this, its actions may nevertheless have this effect) is to, at the same time as paying to you your final commission payment, to also compromise whatever rights you might additionally have to bring a claim for (for example) compensation, arising as a result of the termination of your agency. If therefore you were to bank the cheque referred to in your question, your acceptance of it may very well be taken as signifying that you also “accept” the mere sum of £2,500 as a satisfactory payment to deal with all of your post termination financial claims and so, and as I say, my advice is that you should not bank the payment, and seek our further advice as regards how to proceed.
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