Listen – It’s The Law – May 2009
Q.
My agency with my main principal recently terminated, and I am wanting to understand what may be my consequential entitlement to any compensation. I was appointed as this particular company’s agent only in 2006, and am wondering whether the fact that the agency lasted for such a relatively short period may adversely affect the amount of any compensation. Incidentally, the reason for the termination of my agency had nothing to do with any performance issues but merely reflects the fact that the principal has been taken over by some new investors, and their way is not to sell through agents. Incidentally also, notwithstanding the economic climate, my principal has recently fared well, and I have introduced to it many customers whom I anticipate will continue to place increasing business, despite the termination of my agency.

Your advice, please. PS:- I did not have any agreement in writing with this principal.
A.
As you may be aware, there was (in 2007) a decision of the House of Lords in the case of an agent called Graham Lonsdale against his former principal (a company called:-) Howard & Hallam Limited, and that case decision has changed the way in which agents’ Regulation 17 claims for compensation are now assessed. Broadly, the way in which claims for compensation are now assessed is on the basis that (and to quote from what was set out in the judgment in the Lonsdale case):-
“One is valuing the agency and its connections that have been established by the agent at the time at or immediately before termination, and it is really a question of compensating for the notional value of that agency in the open market …… All that is notional is the assumption that the agency was available to be bought and sold at the relevant date. What it would fetch depends upon circumstances as they existed in the real world at the time: what the earnings prospects of the agency were and what people would have been willing to pay for similar businesses at the time”

Whereas in the past, there appeared (from the point of view of advancing the strengths of the agent’s claim for compensation) some merit in certain instances in referring to the bare fact of the agent having been the principal’s agent for x or y number of years, from however the above (and the rest of the judgment in the Lonsdale case) it follows that how ever long the agent may have been the principal’s agent may not necessarily of itself any longer be potentially significant, although I do generally nevertheless still refer to it myself, for at least the following reasons:-

Firstly, if the principal is attempting to argue that the agent did a bad job on its behalf (and so as to attempt also to justify the principal’s possible position that the agent is entitled therefore to nominal, or to no compensation) unless perhaps it can clearly be shown that the agent was in fundamental breach of any of his obligations towards the principal, my point would be that if the agent had been the principal’s agent for a significantly long period of time, then (a) it would be surprising if it was suddenly the case that the agent had overnight become a bad agent, and (b) if the agent had for a long time supposedly been this “bad” agent, that allegation perhaps appears not to be credible as it does not reflect at all well on the principal itself, which would therefore apparently have been tolerating, to the detriment of its own business, the poor performance of the agent, for all of that relevant period of time.

Secondly, given the rationale as to how you assess an agent’s entitlement to compensation (as explained above), my argument may also be that the fact of the considerable length of time that my client was the principal’s agent, the likelihood must therefore be greater that, over that significant length of time, he (my client) would more likely have built up a significant value in the worth of his agency.

Q.
My principal has recently informed me that it intends henceforth paying me 1% less commission than what has previously (these past ten years) been the agreed practice of 10%. Whereas I of course understand the tough economic climate and the need to, to an extent, be co-operative, I at the same time am concerned that this may be the thin edge of the wedge in that, in the months and years to come, and if I accept this, I may effectively thereby be agreeing to a new precedent being created. What is your advice, please?

A.
I think that you are right to be concerned, and so that you therefore need to act, very promptly, accordingly.

Following on from the above, my advice is, as follows:-

Unless (a) you have a written agreement with your principal, which written agreement actually has wording in it which clearly entitles the principal to, without your consensus, unilaterally make changes to (for example) your rate of commission, or (b) such an entitlement on the part of your principal to unilaterally make such changes has already been the established custom and practice (i.e.:- the principal had acted in this way in the past, and your action (or lack of action) in response was such so as to have effectively established the entitlement of the principal to act unilaterally in making any changes it wanted to to any of the terms of your agency, going forward in the future), then your principal, without your agreement, is categorically not entitled to make any changes to the terms of your agency.

The above said (therefore), if you do nothing faced with this sort of proposed action by your principal and/or your protests and reaction are deemed insufficient and/or too slow in response, then the principal may indeed thus acquire the right going forward to act in the future as it sees fit (in terms of it being able to unilaterally make changes to the terms of your agency), as a new custom and practice may thereby be established.

It clearly follows from the above that, in the circumstances which you describe in your question, you need first and foremost to take legal advice, and to do so immediately. In very broad terms, the advice which it appears to me that you must be given (and in addition to what is set out above) is that you need to very promptly decide how you wish to respond to the principal’s actions - i.e.:- either (a) that you are prepared to accept the proposed change to (in this instance:-) your rate of commission, or (b) that you are not prepared to accept the proposed change. If it is a case of (a) (that is that you are prepared to accept the proposed change to your agency, on this occasion), you ought to be advised as to how then (and, again, very promptly) to respond to your principal in terms which (amongst other things) make clear that your willingness to accept the change in this particular instance is not to be regarded (as this is not at all what you intend) as any sort of precedent and/or entitling the principal, without your consensus, to make any further changes to the terms of your agency. If on the other hand it is a case of (b) (i.e.:- you are not prepared to accept the proposed change), you should be advised to (again, very promptly) write to your principal in very specific terms, appropriately setting out your objections and your position, and (in part, depending on how your principal responds) that may perhaps ultimately lead to the termination of your agency (but in circumstances which may give rise to an entitlement on your part, to claim compensation, or an indemnity).

A few further points to make with regards to the above situation:-

Firstly, in the light of how, following the Lords’ decision in Lonsdale, the monetary worth of compensation claims is now assessed, it must follow that, because of that methodology, if you were to allow a situation to come about whereby your principal, without your consensus, was entitled (at, for example, a whim) to make changes to any of the terms of your agency, then that must very likely significantly adversely impact on the notional value of your agency, and so, therefore, potentially significantly adversely on the amount of any compensation to which you may be entitled, upon the eventual termination of your agency.
Secondly, pending your being legally advised as per the above (and also afterwards even then, and depending on what is the correct advice you should receive, and until you are properly advised to the contrary) you should not accept any payments from your principal calculated at the new (lower) rate of commission, and, moreover, you should not (for example) issue any invoices at the proposed new rate.
Finally, if (having read my answer to the above question) other readers of this column are concerned by any circumstances of their relationships with any of their principals, they should (a) not assume (and based on their understanding of what I have explained) that it is necessarily now too late to remedy a situation which has come about in the past, and (b) get in touch with us, promptly.

Q.
I have a number of agencies and, in time, I expect those to terminate. I am hopefully aware of the pitfalls which I need to avoid, in order to be able to preserve my potential compensation claims upon termination, but was wondering what sort of documentation may be useful to you as a legal adviser, to afford you the best opportunity of being successful on my behalf.

A.
The simple answer to your question is that ALL documents are potentially very useful (in any situation) and so that my overriding advice to you is that you should, in an organized way, very safely keep and file all and any paperwork which is any way related to all and any of your agencies - basically, you should not destroy or otherwise discard anything at all, as, quite apart from anything else, you never know what exactly might turn out to be very useful.

Q.
Following the decision of the House of Lords in the case of Lonsdale versus Howard & Hallam, is it fair to say that the law (as regards how much agents are entitled to) is a lot simpler?

A.
In my opinion, although in one sense my answer to your question is  “yes”, overall, however, my answer is “no” - I shall explain:-

Prior to the House of Lords’ decision in Lonsdale, the position as to how to assess how much agents were entitled to by way of compensation was uncertain, in the sense that nobody could point (with, as I say, any certainty) and say that this was the method which you used to calculate how much compensation agents were entitled to, and that this (therefore) was the correct amount which, in any given situation, a particular principal had to pay to any agent.

Following Lonsdale, however, and whereas we can now point to some sort of definite broad methodology, and whereas also we can apply this methodology, the reality is that the end result which you may more often than not may finish up with in practice are two sets of valuations - one produced on behalf of the principal, and the other produced on behalf of the agent, and the numerical differences as between the two are often as wide apart as were the positions under the “old” regime (i.e.:- pre Lonsdale). 

The upshot of the above in my view is that, until the Courts provide further (and clear) guidance as to the new methodology process, the reality in practice is that, in many instances, there will continue to be substantial disagreements as to how much agents are entitled to by way of compensation, and so that the process will continue to depend on negotiation. 

Q.
I recently entered into a new agency relationship with a principal based in Italy. I am based in Newcastle - will I be covered by European law?

A.
Ultimately, there is no such “European law” in the sense that I understand you to mean, and so that you need to be very clear that all EU member Countries have their own individual laws which may only be broadly similar to our own Commercial Agents (Council Directive) Regulations 1994 (and, in some respects, perhaps markedly different), and so that as to which Country’s laws you will be covered by (i.e.:- presumably, by either English law or Italian law) that will depend on a series of questions, which include:- 

(a) 
Have you got an agreement in writing with your Italian principal?

(b)
If “yes” to question (a) above, does that written contract expressly provide as to which Country’s laws will govern the relationship (and if it doesn’t, then it would appear likely that, assuming that you will be carrying out your agency function solely in England, that English law is to apply)?

(c) 
If you have not got an agreement in writing with your Italian principal, then, and again, it would appear likely that, assuming that you will be carrying out your agency function on behalf of the Italian principal solely in England, that English law would apply.

There are other possibilities to consider, but the above is indicative of the process which needs ordinarily to be gone through, in order to clarify the all important position as to which Country’s laws apply in any particular situation. It may well be of course that you do have an agreement in writing with this Italian principal and that that document provides that Italian law will govern your relationship, in which case (and given obviously that Italy is another EU Country) Italian law will likely duly then apply and so that you absolutely must seek comprehensive and relevant advice from a lawyer expert in the Italian “version” of the Commercial Agents Regulations and do so before you enter into the relationship with your Italian principal.
Q.
I have recently had my agency terminated, and the principal in question also relatively recently terminated another agent’s contract, to which other agent it paid (without Court proceedings having been issued) the equivalent of 18 months’ gross commission earnings. Is it reasonable to therefore say that that sets a benchmark or, if you like, a precedent (and so that I should expect to be entitled to 18 months’ commission by way of compensation, also)? Your advice, please.

A.
Whereas, commercially, whatever was paid to the other agent may be an indicator as regards the principal’s approach generally and/or relevant to a greater or lesser extent if there are any factors common to both your case and this other agent’s circumstances, the answer to your question is that, no, whatever was paid to the other agent is not ordinarily any sort of precedent as regards your situation, and that being because each agent’s case is dependent as to its outcome on its own facts.
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