Listen – It’s The Law – March 2009
Q.
I this week received an e-mail from my principal, notifying me that it was going to take “in house” one of my best accounts, and, with effect from the end of June 2009, no longer pay to me any commission in respect of sales to that particular customer. As you can imagine, I am not at all happy about this (as the customer represents approximately 30% of my overall turnover). There has not even been any prior discussion as regards the issue - as I say, I was simply notified that that was what was happening, via an out of the blue e-mail.

I am not prepared to agree to or otherwise accept this situation - what are my rights, please?

A.
The position is, as follows:-

First and foremost, I need to know whether or not you have any form of written contract, with your principal. If you do have any such agreement, I need to see a copy of that document, before I can then in any way advise you as to your position. That is because it is possible that your contract actually contains a provision which entitles your principal to act in exactly this sort of way, and so that it might consequently be possible that you therefore have no rights against the principal, in these circumstances which you describe.

On the other hand, if you do not have any form of written agency contract with your principal, or, if you do have such a document but it contains nothing whatsoever which entitles the principal to act in the way which you have described in your question, then it may well be that the principal may instead be acting thoroughly unlawfully in unilaterally removing from you this account, in which case the legal advice which you ought to receive will be that you need to very promptly write to your principal, in appropriate terms.
Another (and third) possible scenario is that you do not have any written agreement with your principal but that the principal has acted in this sort of way on a previous occasion or occasions, and you failed to effectively object and/or otherwise make clear an appropriate position, in those previous instances.

Following on from the above, it will be apparent to you that the position is a little complicated, but may initially summarized and simplified, in this way:-

Whenever I am faced with this type of situation, I generally and as a starting point, ask the following questions:-

Is there any form of written agreement, relating to the agency?

If there is a written agreement, what does it say (if anything at all) as regards this type of situation?

If there is no written agency contract, has any similar situation occurred previously? If so, what happened then, and how did the agent respond to the principal?

Depending on the outcome to all of the various possible exact circumstances, if it is the position that (a) there is indeed no form of written agency agreement (or, if there is one, it does not entitle the principal to act in this way), and (b) there is no previous custom and practice established whereby, on account of previous dealings, the principal is perhaps somehow now entitled to unilaterally make changes such as these to the terms of the agency, then my advice may well then be that the principal is acting in “repudiatory” breach of the terms of your agency, and so that, if that is correct, you (the agent) need to act extremely swiftly to make very clear your position accordingly, to the principal, in writing, and in appropriate terms.
Readers should be very careful to note, however, that this area of the law is particularly difficult and that my advice would always be very specific to whatever are the particular set of circumstances. Readers should also note that my answer to this question is a very good example of why we always say that answers in this Listen It’s The Law column should not be taken at face value and/or as presuming as answering all aspects of either the stated circumstances or any number of variables. What I can unequivocally say however as regards this type of scenario is that you need to take advice absolutely immediately (although if you are already faced with such a situation and are now concerned that you may not have acted speedily enough, so perhaps won’t now bother, you absolutely still should nevertheless take legal advice, straightaway) and take that advice before you do anything whatsoever in relation to your principal, as my concern would be that you might thereby (perhaps inadvertently) indicate your agreement to what is being proposed. Final word of warning is this:- Never resign your agency or say that you are accepting what you think is a “repudiatory” breach without first taking our appropriate advice in writing.
Q.
I have recently had an agency terminated and, in ending our relationship, my principal has written to me in very aggressive terms, threatening to take legal action against me on account of my alleged various (but not specified) breaches of contract. I never actually had an agreement in writing with this particular principal, and whilst being taken aback by the aggressive stance being adopted, I am at the same time concerned at the threat and prospect of being sued, and what that might involve. As far as I am aware, I have not breached any of my obligations. Your advice, please.

A.
The first point to make to you is that your principal may of course be aware of the possibility that, as a result of your agency being terminated, you may be entitled to make a claim for appropriate compensation, and may therefore be wanting to frighten you a little, and so deter you from proceeding down that line. I say this as many principals may be aware that, in certain situations, and depending on the degree of breach, an agent may not be entitled to any form of compensation at all, where the principal has had an appropriate reason to terminate, and it may sometimes thus be a case of the principal attempting to make the “first strike”. Moreover, whenever I am pursuing compensation claims on behalf of agents, a ground which is often advanced by the principal is that my client has supposedly breached some aspect of his obligations (and, and so the defence goes, that is why the agency was “justifiably” terminated). However, whereas sometimes there may be some merit in and justification for that approach, very often the agent has in fact done absolutely nothing whatsoever wrong, and it is merely a case of the principal trying to create a defence for itself against the claim for compensation/an indemnity.

A second point to make to you is this:- In circumstances where you say that you never had any agreement in writing with this particular principal, there will unlikely have been any opportunity for the principal to have added to the basic obligations which you owe pursuant to the Regulations. In other words, whereas the Regulations set out some basic obligations which an agent owes to his principal, those are very general, and so that what normally happens when a principal has drawn up a detailed actual agency contract, is that that detailed document will often contain some very specific additional obligations which the agent has to comply with. As you therefore say that there was no such written agreement, where the principal is accusing you of having breached your obligations, it will seemingly simply be relying on potentially far fewer and far more general alleged breaches of obligation (as per Regulation 3), and so is perhaps just putting up a smokescreen.

Thirdly, unless the principal can put forward substantial and solid reasons as to why you (the agent) has supposedly fundamentally breached any of your obligations, and so as to apparently completely undermine the basis of any claim for appropriate compensation, then my advice might be that you should see the principal’s approach for what it appears to be (see above), not be deterred, and proceed straight ahead, without delay, to set out your compensation claim, and indicate your intention to pursue that claim.

Finally, and with further regard to this issue of an agent breaching any of his obligations, you should always pay maximum attention and take great care in signing any written agreement, to make sure that you are confident that you can comply with all of the obligations as set out in that document, and, furthermore, always appreciate that no obligations are ever to be undertaken lightly as, in certain situations, a breach of any contractual obligation (including even any of the more general ones, as set out in the Regulations) may completely undermine your entitlement to make a claim for any form of compensation, later down the line. Obviously, it is also always best to take professional advice first.

Q.
I have never had a written agreement with my main principal, and that company is now requesting that I provide a substantial amount of market information, and also submit detailed reports as to my customers’ current trading positions, both in the immediate term, as well as in the mid term. My view of this request is that I have never had to provide it before, and that it is extremely time consuming to collate, to the point where it is requiring me to alter my working practices, to a significant degree. What is your view of this? Can I object to having to comply?

A.
As you have no written agreement with your principal, your relationship is therefore governed by the Regulations (and otherwise by what was verbally agreed between you and the principal, and also by custom and practice) and, pursuant to the Commercial Agents Regulations, an agent must always comply with his principal’s “reasonable instructions”.

The question therefore is whether what you are being asked to do is “reasonable”, and what is ever reasonable in any given situation is often a reflection of a number of different considerations, and, for present purposes, I would discount as relevant considerations the fact that you have never been asked to carry out these sorts of tasks before. I say this because I expect (but would need to have more information, in order to ascertain whether or not my suspicion is in fact correct) that the reason why your principal is requesting that you provide more feed back is mainly a reflection of the current economic climate, and, if I am indeed correct in that, then what is “reasonable” to ask you to do has to be judged against that backdrop.
Following on from the above, my personal view is that, to a degree, it is not unreasonable for any principal at this present time, to require its agents (in appropriate and realistic ways, and insofar as the agent is aware as to the facts) to report more as regards the market place generally and as to specific customers, as, in my view, these exceptional economic times justify a degree of moderation on everyone’s part in terms of co-operation, and the word “reasonable”, in the context of the Regulations, has as I say to be judged against that. In any event, it must surely make sense for you to want to co-operate with your principal, and, so as to try as far as you are able to, safeguard its future, going forward.

Q.
I have in good faith taken a number of orders in recent months, for which I have worked extremely hard. I have however recently been told, over a period of the last few weeks, that a number of these orders will not generate actual commission payments to me, on account of relevant customers having gone into liquidation. As far as I am concerned, however, I have done what was required of me (in procuring the orders) and I expect payment from my principal. If my principal resist making payment to me, how would you suggest that I go about this, in terms of enforcing my rights?

A.
Based on the information which you have provided in your question, I do not see that you are entitled to receive these particular commissions. Whereas it is extremely unfortunate that you shouldn’t receive your money and whereas also I would be positive that (and as you say) you will have worked very hard to earn that money, the point simply is that, in the absence of any separate agreement which you might have with your principal and which might override what would otherwise be the legal position, Regulation 11 is relevant and provides that your right to receive any relevant commission payment would no longer exist where the customer in question hasn’t paid the amount which it was due to pay and (and this is the crucial bit:-) “that fact is due to a reason for which the principal is not to blame”.

So, if any relevant customer hasn’t paid your principal (and the principal isn’t to blame for that, which it surely wouldn’t be if the customer was simply having its own financial problems), then it would ordinarily be quite wrong of you in the circumstances which I have described, to nevertheless demand your commission payment, and this, alas, is just the disadvantage of, in this particular instance, being an agent as opposed to an employee.
Q.
I have a number of principals which I represent, with my having acted as agent for one of those for almost ten years. Over that lengthy period of time, I have introduced and developed substantial goodwill in terms of new customers, and the directors have often commented to me as to how delighted they have been with my efforts. As a result of the recent economic downturn, however, this particular company has started to do a lot less well, and although I doubt that they will not survive, I am thinking that I would like nevertheless to end the relationship (on the basis that it is less economically viable for me, than previously) and claim compensation. Incidentally, I am aged 50 years, and have never had any written agreement with this company. I would welcome your advice, please. 
A.
The position is, as follows:-
If you were to resign your agency in the circumstances which you describe (and where, as you say, you are aged 50 and where also, and as I presume, there are no issues which require assessing regarding your health) I cannot see that you would automatically be entitled to any form of compensation whatsoever, and so, unless you are prepared to accept that zero financial consequence as regards the compensation issue, you should continue as this company’s agent, inputting your best possible efforts. Ordinarily, and furthermore in this regard, the “golden rule” for agents as regards all of their agencies is “never resign” as, save for certain exceptions, the agent concerned would not then be entitled to any form of compensation.
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