Listen – It’s The Law – January 2009
Q.
As I imagine a result of the currently extremely challenging economic climate, the Sales Director of one of my principals has been telephoning around a couple of my customers, and offering special deals, to clear surplus stock. Whereas, and obviously, I completely appreciate the essential requirement to recoup money in this or in any other legitimate way, I too have suffered financially as a result of the economic downturn, and am very aware that, for the past ten years (and ever since in fact I have acted as this company’s agent) I have always been paid my normal rate of commission on direct sales, and so was wondering what I should do about looking to get my principal to pay me in respect to these direct sales, in circumstances where I know that the company will barely have recovered its own outlay and other costs, in clearing its surplus stock. What is your view, and how should I go about this situation?

A.
Obviously, this is clearly a question which is rooted in the current economic climate, and the exercise of commercial judgment is required.

From a legal perspective, I think that the position is straightforward, in two respects:-

Firstly, if you have always been paid in respect to all sales (i.e.:- irrespective as to whether or not you personally actually made the sale in question) then you would therefore appear to be an “exclusive” agent, and, from a legal analysis, you would appear to be entitled to insist on being paid this commission money, in respect to the direct sales to which you refer.

Secondly, if you decide however, and for whatever reason (presumably on account of your not wanting to upset your principal), not to pursue what might otherwise be your entitlement to commission from those direct sales, then you should nevertheless promptly write to your principal, making clear your position - i.e.:- that whereas you are entitled to the commission money you do not however intend pursuing it in these current instances, but that the company should nevertheless not regard your actions in these respects as signifying that you are thereby waiving your rights to pursue all and any similar entitlements, in the future.

As regards advising you from a commercial perspective, that perhaps would be patronizing of me, as that is something for you to decide upon, as your approach - what I can however say is that, from a personal point of view, I would be looking to strike a balance between personal interest and needs, and developing and maintaining good relations with my principal (whilst at the same time protecting my legal position). I have also to say however that uppermost in my mind would the fact that I was entitled to this commission money and, unless the situation was exceptional, would be saying to my principal that I was most definitely entitled to be paid, no question.
Q.
I have a written agency agreement with my solitary principal, and that required me to give 12 months notice should I decide ever to retire. As I am now aged 66 and had some time ago decided to retire at around this time, I gave notice of my intention to retire, last March (2008). As a result however of my having had a very poor trading year (as well as for other personal reasons, which have affected me financially), I now find that I need in fact to continue trading as an agent for at least another 18 months to two years, and was therefore wondering whether it would be possible to cancel my notice of retirement, and insist that my principal retains my services, after all - can I do this and, if so, how should I go about it?

A.
I don’t see that you can revoke your notice of termination or that, if you did, that your principal would be bound to accept it.

The point about notices of termination (served by either party) is that, in part, they are supposed to give the recipient time to, as far as possible, make adjustments/alternative arrangements, and, quite apart from the fact that, from a legal analysis, the recipient of the notice of termination is entitled to rely on that (i.e.:- it was not sent contingently), it may well in any event be the case that the party receiving the notice of termination has then proceeded to make binding contractual arrangements with some other party, in anticipation of the termination of the relationship, and to replace your services.

The above all said (and subject to what I go on to explain in just a moment), it must be worth a try to approach your principal, and see how the land lies and whether they might want you to continue, as it may be that the company has not been able to make satisfactory alternative arrangements to replace you, after all.

Finally, I would just add that if (and as I imagine it will have been) it was your intention to pursue a claim for compensation upon the termination of your agency (e.g.:- on the grounds that your age was such that you could not reasonably be expected to continue) then your decision to return to acting as an agent would mean that you could obviously no longer at this point in time pursue such a claim on that basis as, quite apart from anything else, your age self evidently will not be preventing you from continuing your activities as an agent, as that is exactly what you will be doing.

Q.
I have been representing as its agent a company based in Holland, which company is now wanting me to enter into a formal agency agreement. As I am based and represent this company in England, should I insist that English law governs the contract, or am I better off if the agreement provides for European law to apply, instead?
A.
My answer to your question, is as follows:-

Firstly, make sure that, irrespective as to whichever Country’s laws apply to the agreement (more as to which issue, see below), that the draft contract either reflects those terms and conditions which are already in practice as between yourself and the Dutch company, and/or are otherwise terms which you are happy to accept - get them thoroughly checked over (which I am happy to do for you).

Secondly, be aware that there is no such thing as “European” law in the way that you mean it, and that, instead, each Member Country of the EU will have their own versions of the Commercial Agents Regulations - whilst, in many respects, those various versions have many broad similarities, there are however certain important differences, some of which may be to your advantage as an agent, and some not.

Q.
Some time ago, and before the Worldwide credit squeeze took its current hold, my principal forward paid me commission in respect to a sale which was made to a long standing customer, which customer has alas now gone into liquidation, and without having paid my principal the amount it was contracted to pay (and to which my commission related). My question to you therefore is whether I am obliged to have to repay all or any part of this commission sum, which was paid to me upfront and upon confirmation of the order?
A.
My answer to your question is that, yes, in the circumstances which you describe, you would ordinarily most definitely be obliged to have to repay all of the relevant advance paid commission, and unless you had a contract with your principal which was surprisingly in your favour in this respect, or unless the money was otherwise at the time when it was paid to you done so in what could only be described as the bizarre circumstances whereby your principal had made clear that you would not have to repay the sum, no matter what (or, maybe, unless there is any sort of helpful custom and practice which might possibly be potentially applicable in your favour); In what must therefore most likely be the contingent circumstances that the commission was forward paid to you only on the basis that it could be legitimately clawed back in full if, ultimately, the customer in question didn’t pay your principal, in the circumstances which you describe (i.e.:- where the reason why the amount due to your principal has not been paid is not at all its fault) then, as I say, you must repay the amount forward paid to you.

Q.
My principal has not paid me commission for the last two months, citing its cash flow difficulties as the reason. Am I obliged to have to continue representing this company?
A.
My answer to your question is that you are not at all obliged to have to continue representing any company which is in breach of any of its fundamental obligations to you, and, moreover, by your actually continuing to do so in circumstances where you haven’t made your position very clear (via appropriate wording, which I would be pleased to provide to you) that may lead to a situation where you have thereby compromised some or all of your rights. 

The above all said (and nothing of what I am about to go on and say should prevent you from, if you decide nevertheless to continue representing your principal, first of all and promptly making clear your position in appropriately worded language, and as I have explained above) you may make the decision to take a commercial view and, up to a point and through something of these very difficult financial times, work with your principal, to try to get any available orders in. That way of course, you may be able to preserve the relationship and assist the principal continuing in business. On the other hand of course, you may very rightly take the view that you cannot afford to effectively subsidise your principal in this (or in any other) way and so therefore also take the view that the principal’s action (in not paying you your commission) effectively terminates the working relationship. If that is indeed your approach (which may well be a very justified one), I would however just make two further points (both of which should be obvious):- Firstly, you should not take any of your proposed action without taking specialist legal advice beforehand; and, secondly, whatever the justification for your proposed course of action, the realities of the situation are that you might nevertheless finish up receiving maybe little or no financial compensation.

Q.
I represent a number of companies as their agent but, due to my ill health, I am advised that I should retire from my roles, as soon as possible. Whereas my doctor has provided me with a report which confirms my poor health circumstances, can I be assured that my doctor’s opinion will be accepted and so ensuring that my consequential entitlement to any appropriate form of compensation cannot be questioned on the basis that I was not in sufficiently poor health?
A.
My answer to your question is that your doctor’s view can (of course) be questioned (i.e.:- as to whether your health was such that you could not reasonably be expected to continue your activities as an agent) and, if found to be inaccurate, your resigning your agencies can instead be taken as a scenario whereby you are not then entitled to any compensation. In other words, it is an objective test which needs to be applied.

In addition to the above, I would just make two further points:-


First of all, if your health is really so very poor, it may well be that your circumstances are unarguable (i.e.:- and so that the objective test would easily be passed); and


Secondly, always bear in mind that a clear entitlement in principle to compensation does not necessarily then translate into a sizeable financial pay out - in other words, there are two stages here:- Firstly, there needs to be an entitlement in principle to appropriate compensation and then, secondly, how much that entitlement actually amounts to (large, small or otherwise) then needs to be assessed taking account of a whole raft of other facts and circumstances (- that all said, if your health is so poor then whether and how much compensation you may or may not be entitled to may be very much a secondary consideration from your point of view). 

Q.
Can my principal make me liable to have to pay the bad debts of my customers?
A.
On the basis that your agency is governed by, say, the UK Commercial Agents Regulations (and irrespective as to whether or not there is an actual written agreement in place) then, unless there is any relevant form of custom and practice (i.e.:- evidencing that you had previously and generally agreed to guarantee customers’ bad debts in all or any specific circumstances) or unless there is a written agreement in existence which provides that you would be liable for any bad debts of customers (and I have to say that that would be a very bad provision, and one which you ought to have been aware of before you signed the contract), then the answer to your question is a definite NO - in other words, your principal cannot require you to act as guarantor, and it is sufficiently bad from your point of view that you would ordinarily have to forego your corresponding commission entitlement without also having to contemplate making good the actual original debt.
Q.
I have in my possession samples belonging to my principal worth approximately £5,000, and am owed commission of something in the region of approximately £2,500. Whereas my principal has requested that I return the samples, my inclination is to keep hold of them, until such time as my commission is paid. Am I justified in doing this?
A.
No (is my short answer). You are not justified in keeping possession of anything which does not belong to you, and which you no longer have permission to retain. Moreover, your actions in wrongfully keeping hold of your principal’s property in this way appears to me to amount to a fundamental act of bad faith, thereby likely entitling your principal to terminate your agency forthwith and therefore without any obligation to have to afford you any notice, nor to have to pay you any compensation. What you should (however) do is make very clear that you are coincidentally owed commission which you require to be paid, in accordance with customary payment timescales. 
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