Listen – It’s The Law – February 2008
Q.
I have held an agency since June 2005, but never had any written agreement with the company in question. The company is now however informing me that I have to sign an agreement in writing, for my agency to then continue. The principal is also saying to me that that we do not have any agreement in writing is in fact against the law and, as I say, they appear very keen to “regularize” the position without delay, and are accordingly applying pressure on me.

What is your advice?

A.
My advice is, as follows:-

Firstly, the terms of an agency/principal relationship only HAVE to be put in writing if either party (i.e.:- if either the principal or the agent) so requests that that should happen. If therefore the terms and conditions appertaining to an agency relationship are not recorded in writing (and, in my experience, many aren’t), but neither party has requested a written record from the other, then that is certainly NOT against the law.

Secondly, whereas you say that your principal is exerting pressure on you, you need to be clear however that your only legal obligation as regards this particular issue is that you have to (as I say) sign a written agreement if your principal requests you to, and also only then if the agreement you are being asked to sign is an accurate reflection of the terms already agreed. In other words, you are under no legal obligation whatsoever to have to sign a document which purports to relate to your agency where that document includes any terms or conditions which are not an accurate reflection of already existing terms, and which amount instead to proposed new terms/conditions.

Thirdly, it is of course always good practice and therefore advisable that all matters appertaining to any contract are recorded succinctly (albeit in appropriate detail), and clearly, in writing. However, that said, my experience in practice as regards agency law is that, firstly, most agents ordinarily encounter few problems in subsequently being able to successfully bring a claim for compensation notwithstanding their not having had a formal written contract, and that, secondly, if, some time into your relationship with the company concerned, say you yourself were actually to request a written agency agreement from your principal, you may find that, rather than your principal then producing a straightforward contract which duly accurately records the terms and conditions of your agency as they currently stood, that your principal may instead (with the assistance of its legal advisers) produce a document which is jam packed full of new proposals, which proposals are perhaps massively to your disadvantage (were you to agree to them), and whereas (and clearly) you would be under no legal obligation to have to sign such a document, you may nevertheless find yourself under huge commercial pressure to do so - e.g.:- your principal may make clear to you that unless you sign the contract which it has produced, it will then terminate your agency. Whereas also if your principal did then terminate your agency in these circumstances (i.e.:- where you had refused to sign an agreement, which incorporated disadvantageous new terms and conditions) you would of course likely then have a claim for compensation pursuant to the Regulations (which, following the decision of the House of Lords in the case of Graham Lonsdale -v- Howard and Hallam Limited, may be for a substantial amount of money), the lever which your principal will imagine that it has is that you would not however want to lose the agency in the first place, and so that it will believe that you will therefore consider accepting new terms which are to your disadvantage, in order to preserve the relationship.

Q.
One of my customers has defaulted in paying my principal some money which it owes to it, and, since this was a new customer whom I introduced, the principal is saying to me that I have to pay the relevant sum of money out of my own pocket. The sum involved is about £3,000. What is your advice?

A.
My advice is that, (certainly, at least) pursuant to UK law, and unless (very unusually) you have ever agreed with your principal (whether by very clear custom and practice, or otherwise via very express terms of a written agreement) that you would effectively guarantee the debts of customers whom you introduce (or, for that matter, any others with whom you might deal) you are not at all obliged to have to do so. Moreover, if it can be shown that the reason why the customer has not paid is mainly on account of a contract default by your principal, you may also be legally entitled to receive your commission, just the same.

Q.
My principal has asked me to indicate what volume of sales I might be able to achieve in this forthcoming 12 months period. The Managing Director says that this information is required to enable the principal to be able to plan ahead, and budget forecasts. Do I however have to provide this information? I am in fact reluctant to do so, as I don’t want to be led via a back door in to effectively agreeing to sales targets. What is your advice?

A.
My advice is that, pursuant to Regulation 3 of the Commercial Agents Regulations, you are obliged to have to comply with all reasonable requests made of you by your principal and in circumstances where I do not consider what you have described as being an unreasonable request, you should therefore provide the information being sought from you in this instance, the best that you can.

I also however do agree with your concerns about your not inadvertently agreeing to a sales target, and so HOW you respond to the request for information is key - what you should do is make clear that, in providing the information, it is merely an estimation on your part, which estimation is based on criteria and circumstances which are however beyond your control and may of course alter, and that, moreover, you are not in any way undertaking to achieve any particular level of sales and/but what you can assure the principal and agree to is that you will at all times, professionally and enthusiastically, endeavour to achieve the optimum level of sales which it is possible for to achieve, given all prevailing circumstances. 
Q.
I have recently had my agency terminated, and, in addition to being owed significant commissions, I also expect that, over the course of the next few months, certain transactions will take place with customers in my territory, which transactions I was primarily responsible for procuring. My question is, in addition to claiming for commissions outstanding, and compensation, can I also claim for these commissions “in the pipeline”?

A.
The answer to your question is “yes” PROVIDED that you have not agreed with your principal either that Regulation 8 of the Commercial Agents Regulations shall not apply to your relationship, or have not otherwise agreed that you should not be entitled to receive commissions in respect to any such pipeline transactions, once the agency is terminated.

Basically, your entitlement to pipeline transaction commissions is distinct from your other prospective entitlements arising on the termination of your agency (such as to either compensation or to an indemnity, any commissions owed, and to an appropriate sum by way of “damages in lieu” of notice, where your principal has not allowed you to continue representing it as its agent over an appropriate period of notice). However, unlike those other prospective entitlements, your entitlement to pipeline transaction commissions pursuant to Regulation 8 CAN be excluded in the agency agreement, if you agree to that (i.e.:- another reason, amongst many, as to why you need to be very careful in checking the terms and conditions of any draft contract which is at any time presented to you, by your principal).
Q.
I have recently taken on a second agency, to supplement my main income. Having however been representing this new company for approximately 3 months, and having mentioned the fact of it in casual conversation to the Managing Director of my main agency, I have subsequently then received a letter from this main principal, requiring me to give up the second agency, and stating that I was in breach of contract by not seeking its permission before taking the new agency on. Is what this Managing Director is saying correct (i.e.:- that I have broken the terms of my contract by either or both not seeking his permission as regards the second agency and/or the fact of taking it on, in the first place)?
A.
My answer to your question is that unless you agreed with your principal that you would not take on any other agency (be it potentially competitive with your main agency, or not) without seeking that principal’s prior permission, and as long as this new agency does not involve you in either selling competitive products or spending so much time in relation to it that that then in any way detracts from what you are able to achieve on behalf of your main principal, then you were not at all required to have to have sought the main principal’s permission.

Basically, as a self employed person, and provided that you comply with all of your obligations to your principals, you are entitled to operate your business as you see fit and so that provided that what you are doing does not fall foul of what I have described above then, and as I say, I cannot see that you are doing anything incorrect.
The only postscript I would add to the above explanation is a pragmatic one, and is this:- If (as I imagine it must be) your main agency is that important to you in terms of the level of income it brings to your business, then no matter whatever is the legal position as I have described it to be, it is surely impractical and perhaps commercially unsound to risk upsetting your main principal. Whereas therefore if the principal terminates your agency because (buoyed by knowing that, legally, you may be in the right) you do not resign your new (other) agency, you may then be entitled to receive some form of compensation, it will be obvious to you that your being in receipt of appropriate compensation is merely a one off event and so that it might be far better to sit down with your main principal, discuss this problem as an issue, and seek a practical and appropriate resolution of it, and in a bid to ensure that you maintain your main source of income on an ongoing basis (i.e.:- and so that your agency isn’t terminated, after all). 

Q.
I have just reached age 60, only to receive a letter from my main principal “retiring” me, and informing me that it was now looking to retire all of its agents when they got to my age. Quite apart from the feeling which I have of having been badly done to, I want to know whether my principal can actually do this? 

A.
Disregarding whatever other remedies may be available to you, in terms of agency law, however, your principal would be perfectly entitled to terminate your agency at any point in time and the fact that it has chosen to do in what may well be an insensitive way is, with respect, a red herring.
Whilst recognizing that there is nothing good about losing an agency, the one relative piece of good news I can however deliver to you is the fact that, assuming that your agency being terminated was not on account of any breach of contract on your part or on account of any breach of any of your statutory obligations, you should (as a consequence of the termination) be entitled to some form of compensation.

Interestingly enough, I have sometimes seen it written into agents’ contracts that the principal may terminate, or that it is otherwise agreed by the parties that the agency will automatically terminate, when the agent reaches a certain age milestone and I have then seen that the principal points to that relevant contractual provision as thereby entitling it to have taken the action which it has done and so that, because (so the principal will then argue) it has merely acted in accordance with what was agreed between the parties, the principal is therefore not then obliged to have to pay the agent any form of compensation - which point of view, ordinarily, is absolute nonsense.

Q.
Fifteen months ago, I lost a valuable agency, and had not considered bringing a claim for compensation, until recently. I had instead in fact spent all of my available time seeking out a new main agency for myself so, as I say, never got around to pursuing the matter. I was also aware that, for the last 15 months or so, with the Court of Appeal decision and then the ruling of the House of Lords in the Lonsdale -v Howard and Hallam Limited case, the law in this area was perhaps in something of a state of flux, so wanted to await a clearer picture emerging. Following on from all of this background to my question, I would inform you that I do now wish to pursue a claim for compensation (- I was earning approximately £40,000 a year from this agency in question) and would therefore be grateful if you could point me in the right direction in terms of what steps I need to take, to protect and enforce my legal rights.
A.
I would first of all draw to your attention Regulation 17(9) of the Commercial Agents Regulations and say to you that unless, within 12 months following the termination of your agency, you duly notified your principal that you intended pursuing a claim for the appropriate form of compensation, you would now no longer be able to.
What Regulation 17(9) states is that:-

“The commercial agent shall lose his entitlement to the indemnity or compensation for damage in the instances provided for in paragraphs (2) to (8) above if within one year following termination of his agency contract he has not notified his principal that he intends pursuing his entitlement”

The above Regulation is absolute and cannot be got around and so it is absolutely essential that, in order to have preserved your right to pursue your potential claim to, as appropriate, compensation or an indemnity, you would duly have to have notified the principal in question that you intended to pursue your claim.
The notification - for the avoidance of any misunderstandings - ought to have been in writing, and the wording which we ordinarily advise agents to use is very wide encompassing, and leaves no room for any doubts.

As regards your own position, therefore, I think what would be vitally important to establish is the actual date time lines - i.e.:- when exactly your agency actually terminated. Once I have that further information, I can then determine whether you still potentially have rights to pursue a claim, or not.
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