Listen – It’s The Law – August 2008
Q.
My agency was recently terminated and I intend pursuing whatever are my consequential rights to any form of compensation. In the meantime, I am also concerned to know as to whether or not, in addition to whatever are my rights to claim appropriate compensation, I might also be entitled to claim commission in respect to a transaction which I am confident will be concluded within the next six months (i.e.:- after my contract will have terminated), and where I consider that I will have been instrumental in having secured it for my principal. As I say, I appreciate that if this deal does come to fruition it will be some significant time after my agency agreement will have come to an end, but do I have any rights to claim the commission?

A.
First of all, I would advise you as to Regulation 8, which partly provides, as follows:-

8.
[…..] A commercial agent shall be entitled to commission on commercial transactions concluded after the agency contract has terminated if -

(a) the transaction is mainly attributable to his efforts during the period covered by the agency contract and if the transaction was entered into within a reasonable period after that contract terminated.
Whereas I will explain in just a moment what Regulation 8 means in practical terms, and what (therefore) may be the answer to your question, I first of all need to establish with you that you did not (specifically, or otherwise in effect) that Regulation 8 would not apply to your relationship with your principal - if you DID so agree with your principal, then the short answer to your question is that you likely have NO rights to claim any commission in respect to the shortly to be concluded transaction to which you have referred in your question as, whereas, by and large, important aspects of the Commercial Agents Regulations which afford an agent any positive benefits cannot be excluded (even in some instances if the principal and agent have apparently agreed otherwise), Regulation 8 is an exception to that general rule, and so that, and as I say, if the principal and agent have agreed (whether by express reference to “Regulation 8”, or otherwise to that effect) that the agent shall not be entitled, following termination of his agency (and irrespective as to in what circumstances the agency might end), to any commission in respect to any (so called) “pipeline transaction” commissions, then, notwithstanding that this is clearly an important potential source of benefit to the agent, that entitlement will legitimately (i.e.:- by law) no longer be available to him (and so that, and incidentally, this is an example as to why agents need always to check what is proposed to be included in their written agency contracts, as a clause purporting to exclude Regulation 8 (or words to that effect) is often sought to be included in a draft agreement which is prepared on behalf of a principal, and which is a provision which, if included, would ordinarily be perfectly enforceable) and so, and as I say, if this is the position in your case (i.e.:- that, in effect, Regulation 8 has been excluded from the terms of your relationship with your principal), the short answer to your question is that you will have no rights whatsoever in respect to the transaction which you have alluded to.

Assuming (however) that Regulation 8 has NOT been excluded in the way which I have described above, the answer to your question is (instead), as follows:-

With reference back to the wording of Regulation 8 (a) (i.e.:- see above), there are two hurdles which you will need to overcome, in establishing your entitlement to any commission in respect to the transaction which you have identified as being likely to be concluded after your agency with your principal has terminated - those two hurdles are, as follows:-

Firstly, you will need to show that the fact that the order having been placed after your agency had terminated will (nevertheless) have been “mainly attributable” to the efforts which you made whilst you were still acting as an agent on behalf of the principal;

The second hurdle is that you need to show that the relevant transaction was placed “within a reasonable period after the [agency] contract terminated” with what is a “reasonable period” being very much a matter partly dependant on the particular “characteristics” of the industry in question - for example, and by way of contrasting situations, I have come across many industries where the timescale between when an agent sees a customer about a possible new order and when any relevant order might subsequently and consequently then be placed to be a very short time period indeed, whereas in other industries (say, in the building trade, and/or anything allied to the building trade) the timescale period might be a relatively long time (i.e.:- many, many months).

As regards the first hurdle (of showing that the fact that the order in question having been placed after your agency had terminated will have been “mainly attributable” to the efforts which you made whilst you were still acting as an agent on behalf of the principal) this will involve you in establishing that no matter what efforts were made by anyone else (- for example, by any of the Directors of your principal, by any other of its employees and/or by any agent or sales rep who took over from you after your agency terminated, and whether those other efforts by anyone else were before or after you ceased acting as an agent for your principal) it was primarily your efforts which were pivotal in securing the post termination order in question.

Obviously, overcoming this first hurdle which I have highlighted is not necessarily a straightforward exercise (indeed, it is recognized to potentially be very difficult) but this is where regular reporting to your principal can ultimately provide you with potentially substantial benefits as whereas reporting back to your principal on an ongoing basis is generally seen by many agents as a “bind” and not what their function as a salesperson is all about, some reasonable degree of worthwhile, relevant and appropriately detailed call reporting might later on down the line assist you, however, when, post termination of your agency, it comes to establishing your entitlement to commission in respect to a particular transaction which may have been completed after you were no longer acting as agent, as you may for example be able to demonstrate - by reference to a paper trail, evidencing not only what you were doing in respect to the process leading up to the placement of the relevant order by the customer in question, but also, as result of your efforts, the customer’s growing commitment - your entitlement to the commission.

I should say that I have known for certain entitlements to commission pursuant to Regulation 8 to be very sizeable.  

Q.
Whereas I recently had my best agency terminated, my principal has acknowledged my entitlement to compensation, pursuant to the Regulations. However, in acknowledging my entitlement, my principal has also requested that I provide him with recent copies of my accounts, as filed with the Inland Revenue, which information he tells me are required in order that they can assess the “value” of my agency, and, consequently, what might be an appropriate amount to offer me by way of compensation, pursuant to Regulation 17. Am I obliged to provide this information?

A.
Following the decision of the House of Lords in the landmark case of Graham Lonsdale -v- Howard & Hallam Limited, the way in which an agent’s entitlement to compensation is calculated is on the basis of the loss of the value or goodwill he [the agent] can be said to have possessed in his agency, or, put another way, the amount of money which the agency which has been terminated might have been sold for, and, like the process which is carried out in respect to the sale of any business, certain information (which is in the possession of the seller - or, in this case, the agent whose agency has terminated) may be required.

The problem with the above in practice (and notwithstanding what the House of Lords decided) is that very few sales agencies are actually in reality bought and sold as such and, that being so, it has so far been very difficult to understand what information exactly is reasonably required by the hypothetical buyer (i.e.:- the principal, which is going to pay the compensation - i.e.:- the “purchase price”) and in resolving the discussion as to how much compensation the agent may consequently be entitled to. 

Following on from the above, it is a fact that principals are indeed tending to ask for details of what the agent’s net earnings were (and thus requesting copies of his accounts) and whereas it is my view that any hypothetical purchaser of an agency may not necessarily need this information (e.g.:- because (1) cost bases can vary from one agent to another and more relevant (as to an agency’s worth) may be other factors, (2) accounts are merely produced in relation to the preparation of tax returns, and not from the perspective of valuing an agency, (3) a principal will itself already have all relevant information as regards what gross income was paid to the agent, (4) whatever outgoings were incurred by the “selling” agent in operating the agency does not necessarily impact on its marketable value, and (5) the fact that accounts contain information which may be confidential to the agent) it is nevertheless a fact also that, in certain instances, it may indeed be appropriate that your profit and loss account in respect to the particular agency in question should be appropriately disclosed
Q.
I am having some problems with my main principal, which I believe to be potentially having some serious difficulties in terms of key personnel leaving, and what was previously its leading position in its market place, challenged. So concerned am I in fact that I am seriously considering taking up an offer to represent an upcoming rival company, which other company I perceive to have better long term prospects. As, however, I cannot afford to give up my current main principal (- the commissions which I am earning remain reasonably substantial), I propose running with both agencies, although I would intend to keep my involvement with the upcoming competitive company very low key and, for now, would certainly not sell any of that rival company’s products which were obviously competitive with my main principal’s. Have you any guidance as to the best way to go about what I am proposing?

A.
My advice to you is this:-

Very simply, you most definitely cannot consecutively operate two agencies which are in competition with each other.

If however you nevertheless DO simultaneously operate two competing agencies, you consequently open yourself up to the distinct possibility of either one or both of the principals concerned having grounds to take legal action against you, on account of the fact that, as a result of your conduct, either one or both of those companies have lost out on sales, which they had entrusted you, in good faith, to pursue on their respective behalves. Not only would you thus very likely have your agencies terminated (with no prospect whatsoever of any entitlement to any consequential compensation) but, and as I say, you are also at risk of your principals being entitled to pursue you for their financial losses, resulting from your failing to act in their interests.

Please note that being “self employed” does NOT entitle you to act autonomously, in the sense of not being obligated to comply with your statutory and other basic obligations to your principals, and having also no written agreement similarly does not let you off the hook in terms of your not having to comply with those obligations.
Following on from the above, if (and as I understand) you are concerned about the long term prospects of your main principal, you would be perfectly entitled to look to work on behalf of another company - that’s your right in a free market place (and always ensuring that you comply with whatever restrictive covenants you may have agreed to) - however, whatever decisions you decide to act upon, you must ensure that you carry those out in accordance with the law.

Q.
I have had an agency for some years now and, recently, on account of changes as to the way in which the company which I represent is organized, I am being required to change the way in which I run my own agency business - for example, whereas previously I was only being required to attend at the principal’s Head Office on a bi-monthly basis, I am now being required to do so every four weeks. Also, whereas it sufficed that I chatted once every few weeks to the Sales Director about the marketplace and how things were going generally, I am now being asked to submit a monthly written report, which is taking up about two hours of my time the weekend before I have to send the report in.


Whereas I earn a reasonable amount of money from this agency, I want however to know what my “rights” are in the matter, and what I can object to doing. Your advice accordingly, please. 

A.
In giving you my advice, I would first of all draw to your attention Regulation 3(1) and part of Regulation 3(2), which provide, as follows:-

“3(1) In performing his activities a commercial agent must look after the interests of his principal and act dutifully and in good faith.


 3(2) In particular, a commercial agent must ..

 3(2)(b) communicate to his principal all the necessary information available to him; [and] 

 3(2)(c) comply with reasonable instructions given by his principal”

Following on from the above and in the light of those provisions of Regulation 3 which I have highlighted, my advice to you is that what your principal is asking you to do does not appear to me to be unreasonable, and that (i.e.:- what is reasonable) is the basic test which you need to apply whenever considering whether what you are being asked to do by your principal is appropriate, or not. For example, good communication is essentially important in any business relationship (i.e.:- not just the relationship which exists as between a principal and an agent) and given that, from time to time, all organizations will undergo changes which consequently necessitate how they operate, it is my view that (certainly as regards the sort of requests which you have highlighted in your question) you would be being unreasonable if you were not prepared to be realistically adaptable, and to conform to those inevitable changes. 
Also, I do not view having to submit a reasonably detailed written report, with a reasonable regularity, as necessarily an unfair demand of you as, and again, this appears to me to be a realistic requirement - all agents operate “on the ground” and tapping into their agents’ day to day experience and knowledge of what is going on in the market may be of essential importance to many businesses - so, my view, and as I say, is that you should be aware of that, and, unless what you are being asked to do is wholly unrealistic (in terms of, for example, demands of your time which may be unreasonable to the point where it is clear that inputting that additional time is not cost effective to either party and/or is also disrupting your ability to operate your own business effectively) then you are at risk of falling foul of Regulation 3, which may consequently lead to your agency being terminated on account of your “fundamental breach” of contract which, if justified, may lead to your not being entitled to any form of consequential compensation. 

Clearly, there is always a line as between what is reasonable to ask an agent to do in terms of the sorts of roles highlighted in your question, and what is not reasonable, and I would simply say that it is always a matter of considering the whole picture and all of the facts, before deciding what response you should provide to your principal.
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