Listen – It’s The Law – September 2010
Q.
My principal has recently employed a sales manager, whose job it is to oversee the sales agents. I have however a concern that, over time, this person will gradually start to deal directly with my customers, and so thereby cut me out of the picture. What is your view as to this potential threat to my agency?

A.
It need not necessarily at all be a threat to your agency - companies of course have sales directors and a sales manager is ordinarily no more than a person delegated (by the sales director) to deal with the principal’s agents, on a day to day basis. In many instances, the employment of a sales manager may actually be very useful to you more than anything else, providing you with an accessible point of contact. 

The above all notwithstanding, there is of course a risk that the “sales manager” may have been appointed with a different agenda, and so, and in order to answer your question, the first point to query with you is as to whether you have a written agency agreement with this company, and, if so, what that agreement provides for as regards your status as an agent. If you do have a written agency contract and that provides that you are the principal’s exclusive agent (and that situation hasn’t changed), then the position is that whatever this new sales manager does or doesn’t do as regards “your” customers, you ought still to be entitled to your normal commission, just the same. My advice would be the same even if you don’t have a written agency contract but, as a matter of custom and practice, you are an exclusive agent for this principal.
On the other hand, if you are not the principal’s exclusive agent (and if you are a non-exclusive agent in practice, then that has other significant negative implications, from your point of view) then what the appointment of the sales manager may represent, and assuming that you are correct in your suspicions, is a more focal threat to your ability to earn commissions from sales which you would otherwise make yourself.
Q.
I recently received a commission statement from one of my principals, which I am certain is significantly inaccurate. The difficulty which I have however in looking further into this discrepancy is that the company concerned is ordinarily very guarded about disclosing sales data, arguing that that is confidential information. What is my position in this, and how should I go about obtaining the relevant information?

A.
The position with regards to this is relatively straightforward in that Regulation 12 makes clear that the principal has to provide you with this information (irrespective as to whatever may be written into any  

agency contract), and that is on the basis that you are entitled to  

have access to all information which is necessary to enable you to  

verify that the sales data which has been provided to you, and on the  

basis of which you are expected to calculate or to double check your commission entitlement, is accurate and complete.

Following on from the above, the way in the first instance to go about  

this is to politely (of course) make a direct written request to your principal (- we can draft this wording for you), and it may be that that then straightforwardly coerces the principal into co-operating. If however that doesn’t prove effective, you will have to consider other appropriately worded approaches (i.e.:- which are more legalistic in phrasing what is your “statutory entitlement”). Point being however (and just to reiterate) that your principal has to provide you with all information which you require, to enable you to check the amount of commission which is due to you.
Q.
A customer of one of my principals has recently gone into  

liquidation, owing that principal approximately £10,000. As I have a  

written agreement with this principal which includes an obligation on my part not to take orders from accounts which I know or have reason to believe are insolvent or otherwise in financial difficulties, the principal is relying on that clause to argue that I am therefore obliged to have to personally pay this debt of £10,000. What please is my position? (I am very concerned).
A.
My advice is, as follows:-

Whereas I do not see that that clause in your contract which you have  

referred to of itself makes you liable as effective guarantor for customers’ debts, I  would nevertheless make the point to you (and before I answer your question more substantively, below) that you (as do all other agents reading this) need to take great care before agreeing to a provision such as this - although you are not ever of course going to recklessly take an order from a customer in  

circumstances where you know that that customer may ultimately not be in a position to pay, you should nevertheless not agree to any obligation to have to (for example) check any customer’s financial standing (and so as to thereby implicitly take responsibility for that), as that is not your statutory role or function.

Secondly, and in dealing with your specific question in this instance,  

I would need to see the exact wording in your contract, and would then need to understand more of the facts - basically, I need to understand (a) what you were obliged to do in this instance - i.e.:- how far did your contract require you to go in establishing whether customers were insolvent or otherwise in financial difficulties (as knowing that will enable me to then form an opinion as to what exactly you were required to do), and (b) what subsequently you did (but shouldn’t have done) or didn’t do (but should have done) vis-à-vis that customer who hasn’t paid.
The above all said, I would just add that for an agent to be responsible for the debts of any customer (which normally means the agent agreeing to become a “del credere” agent, which is an exceptionally unusual set of circumstances, in my experience) I would expect that, ordinarily, that agent will have specifically agreed that as an exact obligation in precise terms. That however does not rule out the possibility of the agent being liable in this or some other way, where he has breached his contractual obligations, and damages are payable to the principal - although, and again, that would not be something which I would expect to see other than in exceptional circumstances. 
Q.
I have been offered an agency by a company which has recently approached me, and I am inclined to take up this new opportunity. My position is that I have just one other principal and with which other company there exists a written agency agreement. I am wanting to know as to whether I am required to seek that existing principal’s permission, before I agree to take up the proposed new agency. Your advice, please.

A.
My advice is, as follows:-

If there is nothing in your existing agency contract requiring you to seek that current principal’s permission before you agree to take on this proposed new agency, and provided that your operating this other agency would not directly or indirectly place you in a position of selling competing products, then (as long as also you are clear that you will have sufficient time available to you, so as to ensure that you are able to devote appropriate amounts of resources to carry out your functions for both principals), and on the face of what you describe, I see nothing wrong in what you are proposing to do.

Q.
One of my principals has called a post trade fair mini sales  

conference, for the first week in October, and I don’t think that I  

should have to attend this. The round trip there and back to this  

meeting would take me approximately three hours, and I take the view that (a) everything required to be briefed to me as regards sales will or should have been at the recent trades exhibition, and that (b) this particular principal has already received more than its fair proportion of my time in respect to this month. What please is your opinion and advice?

A.
My advice is, as follows:-
Pursuant to Regulation 3, you are obliged to comply with all  

reasonable instructions given to you by your principal, and as I do not at all agree with you that you would not be obliged to attend this meeting, failure on your part to thus so attend may entitle your principal to terminate your agency forthwith, and thus potentially without any obligation to have to pay to you anything by way of any form of compensation.
Following on from the above, and whereas you may well have other agencies which require your time and attention, the point is that a principal requiring to see one or more of its sales agents at a face to face meeting, for the purposes of discussing sales, is ordinarily as basic (and reasonable) requirement which you could imagine, and in circumstances where (as I assume) you are not being asked to attend a meeting for a pointless or disingenuous purpose, my advice is that you absolutely should make the necessary time to prepare for and to go along to the meeting, and as is being requested.

Q.
My main agency commenced in 1985, therefore a number of years (as I understand it) prior to the Commercial Agents (Council Directive) Regulations 1993 becoming legally effective. I have recently approached my principal as regards the possibility of retiring and being entitled to financial compensation (pursuant to the Regulations). My principal has however made the point to me that I am not actually entitled to anything, and that being on the basis that because my agency commenced in 1985, and that being prior to 1 January 1994 (i.e.:- the date when the Regulations came into force), my agency is not therefore covered by the rules - is that correct, please? What is your advice?
A.
No, what you have been told is completely wrong - the position is that it doesn’t matter when your agency commenced as, as long you fall within the definition of what constitutes a “commercial agent” and you are otherwise entitled to any form of compensation on termination, I would fully expect you to be able to claim the relevant amount, and certainly without any concerns as to this particular issue which has been raised.
Q.
My principal has recently asked that I complete reports, as to various aspects of what I am doing on its behalf, but I regard this as being a laborious and unnecessary task. What is your advice please as to how I should go about this issue, and how I should respond to the principal’s request of me?
A.
Ordinarily, and irrespective as to whatever is provided for in an agency contract, I would not regard an agent being asked to file reports as unreasonable, but it is all a matter of degree - i.e.:- as long as the required level and detail of feedback (and the regularity of that reporting) is not too onerous, I would definitely regard it as something that the agent should do (always bearing in mind that any breach by an agent of his obligations to the principal may be tantamount to a fundamental contractual breach, thus potentially disentitling the agent to any form of compensation, on termination).

Q. 
A new Managing Director has just been appointed in respect to one of my main principals, and he has let it be known that he intends re-jigging everyone’s territory areas, with his promising to let us all know the new geographical demarcations, as soon as possible. I have represented this principal for five years, earn approximately £100,0000 a year from it, and have no written agreement. I would also add that I get paid on all sales emanating from my territory area, even if I haven’t taken the relevant sales in question, myself.

What, please, is your advice? 
A.
My advice is that what the Managing Director is apparently doing is unacceptable, as he is ordinarily not in a position to unilaterally make any changes to the established terms of your agency (and it doesn’t matter in this that you don’t have any written contract), without your consent.

Following on from the above, my advice is that you should immediately take legal advice and that that advice may be (but depending on first of all establishing the detail of all of the relevant information) that you should straightaway write to your principal which letter makes (in courteous but very firm terms) absolutely clear that you do not accept that he can act in this way, and that unless therefore the Managing Director very promptly confirms that he will not proceed as is apparently proposed (i.e.:- without your agreement, to make a change to your territory area), you will regard that action on his part (and on behalf of the principal) as being tantamount to a repudiatory breach of contract, thereby entitling you to regard your agency as having been constructively terminated (thus entitling you to claim appropriate compensation).

As I say, please be absolutely clear to immediately take legal advice before you proceed as per the above, as (and as we always stress) every case depends on all of its own exact circumstances, but the above provides you with an answer which may well be the appropriate one in this instance.
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