Listen – It’s The Law – September 2009

Q.
I am based in Nottingham (covering the East and West Midlands area) and have been offered an agency with a company in France. Should I assume that European law will apply to the proposed contract?

A.
As regards the law as it affects commercial agents, each European Country has in fact its own laws, albeit that those are based on the relevant “Directives” issued by the EU. When therefore we speak about (for example) the Commercial Agents (Council Directive) Regulations 1993,  we are not referring as such to “European Law” but, instead, to the relevant law as is operative in England, Wales and Scotland, and which has been drafted by the legislature in those UK Countries (- Northern Ireland has virtually identically the same provisions, with the piece of legislation operative there being called the Commercial Agents (Council Directive) Regulations (Northern Ireland) 1993). Given therefore that each EU Country has its own laws - based and derived from (as I say) the relevant “Directives” issued by the EU - if you are going to be entering into a contract with a company in France as to which Country’s laws will then apply to the relationship (e.g.:- those in France or those in this Country) depends in the first instance on what you agree with your future principal - i.e.:- if you agree that French law will apply to and thus govern the contract then French law WOULD then apply (and that is so even if, and as you say, you are based and cover a territory area in England).

Following on from the above (and the reason why I correct you when you refer to “European Law”), the very important point to note is that French law is different in crucial respects from UK law. As well therefore as your likely perhaps needing advice as to how to go about contracting with a principal generally, there are clearly different types of (equally important considerations) to bear in mind when contemplating entering into a contract with principal based in a foreign country.

Please note that, in important respects, my answer would have been fundamentally different if your proposed principal was not going to be based in another EU Country (such as France).

Q.
My husband, who was a sales agent for a number of different principals, and who operated as a sole trader, died in June of this year, and I am wondering whether his estate may have any consequential entitlements. Can you advise me, please.

A.
The basic answer your question is, potentially, very much so “yes” (i.e.:- that the estate may very well have financial entitlements against your husband’s former principals, arising as a result of his death).

Following on from the above, the points to note are these:-

Regulation 17(8) provides that, in accordance with the legislation, an entitlement to an indemnity or to compensation also arises (in principle) where the agency contract is terminated as a result of the death of the agent. You need (however) to be aware that the subsequent section of the Regulations (i.e.:- Regulation 17(9)) then provides that, in respect to any such entitlement to compensation or to an indemnity, and in order to ensure that such entitlement is not otherwise lost, the personal representatives of the deceased agent, within 12 months of the date of termination (which, presumably, was the date of the agent’s actual death), must have formally notified each of the principals concerned that the estate intends to pursue its entitlements to (as appropriate) either compensation or an indemnity.

The initial points to note therefore, in summary, are:-

Firstly, appreciating that, in principle, the estates of deceased commercial agents do potentially have claims for either compensation or an indemnity;

Secondly, and at the same time, noting the absolute 12 month notification rule (i.e.:- as regards making known the estate’s intention to pursue such a claim), as per the above; and

Thirdly, getting advice as to the most appropriate way in which to ensure effective notification is made.

In addition of course to any entitlement to compensation/an indemnity, you should be aware that the estate may also be able to claim for (say) all unpaid commissions, and also in respect to commissions which relate to any transactions which, as at the date of termination, were “in the pipeline”.
You should also be aware that if your husband had lost any agencies prior to his death but, in respect to those, he had not (prior to his death) intimated an intention to pursue a claim, then, in respect to all and any such other claims, and provided that we are not now beyond the first anniversary date of any such relevant agency having been terminated, the estate may also be able to make a claim for compensation/an indemnity, in respect to those.
Finally, please note that I have answered your question on the basis of my understanding that (and, for the purposes of this article, put in very simple terms) your husband operated his agencies as a “sole trader”. Had he have been operating via some other business structure, then my answer as per the above (and depending on the precise circumstances) may have been fundamentally different.

Q.
Whereas I have a main principal which I have represented since 1995, I am now looking to start representing another principal, as well. Is there anything wrong in my doing this, and am I required to seek the prior permission of the first company I have represented for all of these years?

 

A.
The first point to check with you, before I can answer your question, is to establish whether or not you have any sort of agreement in writing with your main principal. If you do have any such agreement, it would be necessary to read through that document, and to determine whether it makes any provision for this situation - for example, the contract might provide that, before you take on any other agency, you must first of all obtain the permission in writing of your principal; an alternative scenario would be that your contract (merely) provides that before you take on another agency which may be in competition that you must first obtain the permission of the principal. In either of these two situations for example, if you took on another agency without first obtaining (in accordance with the terms of the contract) the permission of your principal, you may thus be in fundamental breach of your agreement, thus potentially entitling your principal to terminate your agency “forthwith” (i.e.:- without having to afford you what would otherwise have been your proper entitlement to notice), and also without having to pay to you any form of compensation (including any indemnity).

Assuming however that (a) you don’t have a written agreement with your principal, (b) you have not otherwise agreed with your principal that, before taking on any other agency, you would first of all obtain its written permission, and (c) if you do have an agreement in writing it makes however no relevant provision to cover this situation, the legal position would then be, as follows:-

Essentially, as a self employed business entity, and provided that, by so doing, you can still allocate sufficient resources, you are in principle entitled to represent as many different companies as you wish; that said (however) what you cannot do is represent another company if, by your so doing, that would mean you were selling products which were in competition with any other principal’s, and/or if you would otherwise be placing yourself in a situation where you were not acting in the best interests of each of the companies which you represent.

Obviously, most agents (whom I know) carry several different types of products for several different principals, and so that it is clearly a matter of being aware of all of the above, and (secondly) acting accordingly. 
Q.
I have recently lost an agency where, over the past ten years (and even accounting for the recent recession), I significantly increased sales in my territory area, and also introduced along the way a significant number of new customers. In however arguing against my claim for compensation, the principal is saying that I fundamentally breached the terms of my written contract in a way which it is also saying cancels out any entitlement I might otherwise have had to compensation, but I don’t understand that. Certainly, I signed a written agreement a number of years ago, but all that that provided for was that I was to achieve a certain level of sales each year and, like I say, and as far as I am concerned, I have achieved a huge amount for this company, over a number of years. What is your advice, please? Can my principal successfully resist my claim for compensation, in this way?
 

A.
Clearly, to be able to answer this question, it is first of all necessary to see a copy of your agency agreement with this principal - what is then necessary to happen, is for us to determine whether that agreement is worded in such a way (i.e.:- as regards sales targets) to the effect that any failure on your part to achieve a minimum level of sales would then properly justify an “immediate” termination of your agency. If the contract is worded in that way (i.e.:- whereby the wording included making the achievement of a minimum level of sales an obligation as opposed to being merely an aspiration) then it is possible that your principal may indeed be able to rely on your failure to achieve a certain level of sales, as correctly justifying its position not to have to pay you anything by way of compensation (or to afford you any period of prior notice), in terminating your agency. In those circumstances, it may not be at all relevant that, notwithstanding, you have clearly done an excellent job on behalf of this principal - it might simply be that, at the same time, you have technically fundamentally breached your contract, and that that fact may be enough to rule out any consequential claim for any compensation. 

Following on from the above and equally clearly, the Devil is always in the detail as (in my experience), and faced with a claim for compensation, many principals will very often attempt to argue that the agent fundamentally breach the terms of the agency contract, and so as to be able (so the principal hopes) to justify the termination, and to not having to pay any compensation. Meaning to say, all of the relevant circumstances need to be looked at carefully, to determine whether or not you did actually in fact breach your contract, as is being claimed.
Q.
I have been diagnosed with a serious heart condition, which my doctor says will only be alleviated by less stress, involving less driving and, basically, working less intensely. I am told that if I fail to heed this advice, I should expect that my life expectancy could be dramatically reduced. I also might be a candidate for a fatal heart attack. Set against all of this is the fact that I need however to keep working, and cannot really envisage effectively retiring. Have you any advice that you could offer me? I did consider last year making my agency into a limited company, but have continued to trade as a sole trader.
 

A.
Obviously not being a medical professional, I cannot give you a second opinion as regards your state of health, but can only say to you that your well being should always be your priority. From my legal viewpoint of your circumstances, the position is, as follows:-

According to the Commercial Agents (Council Directive) Regulations 1993, an agent who resigns his or her own agency is not ordinarily then entitled to any form of compensation. There are, however, exceptions to that rule, one of which is where the agent’s health is such that, as a consequence, he cannot reasonably be required to continue his activities as an agent. Your circumstances may well fall into this category.
Following on from the above, what I advise that you do is to ask your solicitor to straightaway write to your doctor, to get his detailed opinion as to your circumstances. Your doctor may wish to refer to you to a specialist and, at the end of it all, you ought then to get a clearer picture as regards where you stand in terms of your state of health, and how that state of health then positions you in terms of whether you might fall within the exceptional category, as outlined above, pursuant to the Regulations - it certainly sounds to me (albeit that, and as I say, I am not a doctor) that if your health is as dire as you describe it, you might very likely be able to avail yourself of the exceptional grounds which I have explained and, with the guidance of your solicitor, consider taking the appropriate steps to resign your agencies.
I would also make the following additional two points:-

Firstly, it is not possible to say with any certainty how much precisely you will ultimately recover by way of appropriate compensation - that clearly is another discussion which it would be necessary to thoroughly look into, but, equally clearly, it might amount to a significant sum of money; and
Secondly, I have answered your question on the basis of your operating your agencies as (and I describe this very basically for the purposes of this article as:-) a “sole trader”. Had you have been operating via some other business structure, then my answer as per the above (and depending on the precise circumstances) may have been fundamentally different.

Bentley & Co Solicitors 7 Littlemoor Road, Pudsey, Leeds, LS28 8AF  T:- 0113 236 0550  e-mail:- db@bentleyandco-solicitors.com - The ONLY law which we practice is the law as it relates to commercial agents and 1st September 2005 marked our tenth birthday. In the last decade, Bentley & Co has recovered back for commercial agents millions of pounds in total. 

Please note that, as far as we can, we take cases on on a “success related fee”. 

Please ensure that you obtain legal advice before acting in reliance upon anything in this article, particularly since each individual’s circumstances may necessitate a unique approach, and also on account of the fact that the law may of course at any time change. Furthermore, and because of editing restraints, please be very clear that the answers given in this column may not cover or otherwise refer to all possible angles, relevant information or points of law and so that all or any information which is given above needs in every instance to be referred to a legal adviser for clarification, before being relied upon.

