Listen – It’s The Law – November 2010
Q.
My principal has informed me that it is selling its business to another company, and that, once that sale is concluded, my services will no longer be required. Will I be able to make any claim against my current principal, or would any claim which I may have be against the new owners?

A.
My answer to your question is, as follows:-

If your existing principal terminates your agency at a point in time when you are still that company’s agent, then any potential claim for compensation/an indemnity (as appropriate) would be against that original principal. 

Following on from the above, and on the basis of the limited information provided in your question, it is not clear as to what precisely are or are going to be the prevailing circumstances, in this instance - however, an additional point to make to you is that, ordinarily, and unless the sale of your principal’s business involves a relevant share sale transaction, or (unless) you have otherwise appropriately agreed to transfer across to become an agent for the new owner, you do not automatically become an agent for the new owner, on completion of the business sale - either therefore (and as I say) your current principal will need to terminate, or the agreement will lapse (which, ordinarily, also then gives rise to a potential compensation/an indemnity claim against the original principal).

Q.
My principal initially retained me as its agent under a contract for a fixed period of 12 (twelve) months, which period expired six months ago (although, by agreement with my principal, I have subsequently been continuing as agent, in the exact same way as previously). I am now experiencing difficulties with this company, in that my commissions are not being paid, and it is being intimated to me that I have not in fact been under any contract these past six months, and so that, impliedly, I am not therefore anyway entitled to the monies which are clearly owing to me. What is your advice, please?

A.
My advice is this:-

Regulation 14 of the Commercial Agents (Council Directive) Regulations 1993 expressly provides, as follows:-

“An agency contract for a fixed period which continues to be performed by both parties after that period has expired shall be deemed to be converted into an agency contract for an indefinite period”.

It therefore follows from the above provision that, assuming that the relationship as between yourself and your principal has continued just the same following the expiry of the initial twelve months period, when that first year ended, the agency will merely have converted from an agency which was subject to a fixed period to an agency which was instead then ongoing indefinitely - in other words, on the basis of this provision and on the basis also of the facts as you have presented them, there is absolutely nothing to suggest that you were out of contract after the expiry of the initial twelve months period, and that you are therefore disentitled to the monies which you claim are owed to you.

Q.
My husband recently died and, during his lifetime, had acted as a sales agent for an organization which terminated his appointment at the start of this year (January 2010). Whereas my husband and I had discussed the possibility of his making a claim for whatever were his rights arising in respect to the January 2010 agency termination, my husband had never got around to it. Can I now nevertheless pursue a claim, on his behalf?

A.
Certainly, potentially yes - indeed, not only do you appear to be within the statutory 12 (twelve) months notification of intention to make a claim period with regards to any claim which there may be in respect to the January 2010 termination (although you clearly need to get legal advice, very promptly), you potentially could also (i.e.:- in addition) pursue all appropriate claims which may have arisen in respect to all and any agencies which were held by your husband personally, as at the date of his death.

Q.
I have had an ongoing dispute with my principal, which is continuing to maintain that I have breached my contractual obligations (in having not achieved certain supposed targets). My position is that I have most definitely not breached any obligations (and I anyway don’t accept that any targets were ever agreed). The current position is that I am being asked to resign (with the supposed benefit to me in my doing that are that I wouldn’t then be pursued for alleged losses incurred by my principal, in respect to my alleged breaches). What do you advise that I do?

A.
Whatever you do, you must NEVER resign an agency (certainly at least never without clear and prior appropriate specialist legal advice to that effect, in writing). The reason for this is that, by resigning (and save for a few specific exceptions), you would thereby forfeit all and any rights in respect to that termination to any compensation/an indemnity. It is precisely on account of this draconian consequence I suspect that your principal is therefore endeavouring to try to get you to resign - as far as the principal’s position is concerned, if (instead) it terminates your agency itself, and you were then to bring a consequential claim for compensation/an indemnity, it [the principal] would then have to prove that you had indeed broken some aspect of your contractual obligations to an appropriate extent, thereby that way potentially disentitling you to any form of compensation (which your action of resigning would have very simply ordinarily of itself achieved, instead).
With further regards to your question, I would very much query as to whether you anyway did agree any sales targets and (if you did) whether you also agreed that any failure in your part to so achieve any such targets would justify a position that you were therefore in breach, and so, on account of those very important preliminary queries, as I say, you clearly need specialist legal advice, before you take any steps.
Q.
I understand from my principal that, upon termination of my agency, my prospective entitlement to any monetary pay out is to an indemnity - however, I always thought that my entitlement  was instead to compensation? How can my principal argue this position?

A.
If you don’t have a written agency agreement with your principal and you operate within this Country on behalf of the company in question, then your potential entitlement to any monetary amount upon termination of the agency will be to compensation - if however you do have a written agreement with your principal, and that written agreement expressly or howsoever otherwise effectively provides for an indemnity on termination instead (or if you operate on such a basis that you are subject to another EU Country’s laws, which laws similarly provide for an indemnity) then your potential entitlement on termination would indeed therefore be to an indemnity (rather than to “compensation”).

The difference between compensation and an indemnity is that whereas the amount of a compensation payment is not capped in any way (and, as a result of the decision of the House of Lords in the case of Graham Lonsdale and Howard & Hallam Limited, may turn out to be considerable) the amount of an indemnity is (limited) and that cap is to a maximum of one year’s average annual commission earnings, with the average being calculated as an average of the agent’s earnings over the last five years of the agency, or over however many years the agent represented the principal if less than five years. 

Following on from the above, you will appreciate that indemnities may tend therefore to favour principals rather than agents, and (and as I say) if you don’t have a written contract which provides for or (for some other reason) you are otherwise entitled to an indemnity, your entitlement should rather be to “compensation”, the basis for calculating which is different to an indemnity, and could potentially be to an amount than is greater than just a year’s money (which is the ceiling for an indemnity claim).

Q.
I have recently resigned from an agency, to pursue what I regard as being a better opportunity with another company. Having worked my period of notice with the first company and having now started my agency with the new company, I have out of the blue received what I regard as being an outrageous letter from solicitors acting on behalf of my former principal, which letter claims that I cannot in fact for another nine months take up this new agency, and that being on the supposed basis that there was some “restrictive” clause in my original agency agreement with this principal number one. As I regard this as all sour grapes from my former principal, I am therefore minded to ignore the solicitors’ letter, particularly since I also see it as an infringement of my ability to earn a living - your comments, please. 

A.
My comments and advice are, as follows:-

You must NOT ignore the solicitors’ letter. Moreover, you should take legal advice in respect to it, IMMEDIATELY.

The further position is, as follows:-

Whereas, ordinarily, you are quite correct in your assessment that (particularly since you have already properly concluded your period of notice on behalf of the first principal, and subject to all and any other relevant considerations, such as your not operating in any circumstances of a conflict of interest with any other principal) you should be at liberty to work on behalf of whichever company you subsequently choose, the problem will arise if you entered into a written agency agreement with principal number one, and that written agreement contained a perfectly valid post termination “restrictive covenant”.

A post termination “restrictive covenant” is a clause in a written agreement which clause provides that, following termination of the agency relationship, you (the agent) are not able to undertake certain business activities in competition with your former principal, and, pursuant to the Commercial Agents (Council Directive) Regulations 1993, such a covenant will be perfectly valid and therefore enforceable against you, if the wording satisfies the following tests:- 

Firstly, if the restriction was recorded in writing (i.e.:- set out in a written agreement);

Secondly, the restriction relates to the geographical area or to the group of customers and the geographical area which you previously operated within/dealt on behalf of, for principal number one;

Thirdly, the restriction must relate solely to the kind of goods which you sold on behalf of the former principal;
Fourthly, the restriction must be stated as being for no more than a period of two years following termination; and:-

Finally, the restriction must otherwise overall be deemed to be reasonable.

On the above basis, my further advice to you is therefore this:-

As already stated, you need immediately to take legal advice.

In the first instance, the initial questions which you will be asked by your lawyer will include:- Did you have a written agency agreement with principal number one and, if so, the lawyer will then read that contract document through carefully, in order to establish as to whether your written agreement is binding on you and whether it included any restrictive covenant, and (again) if so, whether that covenant would likely be deemed valid and enforceable against you.

Depending on your lawyer’s view as to the enforceability of the covenant clause, you will be advised as to how he (the lawyer) should be responding on your behalf, to principal number one’s solicitor’s letter.

As you will gather from the above, post termination restrictive covenants are both potentially enforceable (notwithstanding that many agents will regard them as being contrary to the principle of free trade) and, if breached, very expensive to you as the party acting in breach - when I say “expensive” what I mean is that you could potentially be liable to have to pay some or all of your former principal’s substantial legal costs (and pursuits of “injunctive” proceedings are generally never an inexpensive exercise from a lawyer’s point of view), as well as potentially being liable for all and any losses incurred by principal number one as a result of your having acted in breach of contract, in the first instance. Clearly, therefore, here is another very good example as to why you should always take legal advice before ever agreeing to a written agency contract (and, in fact, whenever you are even presented with a proposed agreement in writing), as, equally clearly, post termination restrictive covenants can be crippling, (because they are) potentially enforceable, and (if unfortunately having been agreed to, in a written agreement) if you didn’t take advice before you signed the original agreement but now find yourself in this position, you should not compound your error by not taking advice now, and (moreover) straightaway. 
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Please note that, as far as we can, we take cases on on a “success related fee”. 

Please ensure that you obtain legal advice before acting in reliance upon anything in this article, particularly since each individual’s circumstances may necessitate a unique approach, and also on account of the fact that the law may of course at any time change. Furthermore, and because of editing restraints, please be very clear that the answers given in this column may not cover or otherwise refer to all possible angles, relevant information or points of law and so that all or any information which is given above needs in every instance to be referred to a legal adviser for clarification, before being relied upon.
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