Listen – It’s The Law – November 2009

Q.
I have recently had an agency terminated, which agency I had held for ten years. The company in question is saying that I failed to reach my annual sales target, in respect to the last twelve months. As far as I am concerned, however, I never agreed to a sales target other than in my original contract, which stated that that contract was only to run for twelve months. I am accordingly wanting to pursue a claim for compensation, and should be grateful to know your advice, as to how I should proceed with that.

A.
First of all, you need to be aware that Regulation 14 provides that, where a fixed term contract is effectively continued by the parties after and notwithstanding that its stated period is expired, that that ordinarily means (and in the absence of any custom and practice or other form of consensus varying those relevant terms) that the agency terms and conditions as set out in the original contract, are still valid (apart from the agency no longer being for a fixed term period of just an initial twelve months).

Secondly, and following on from the above, and before I can advise you properly, I obviously need to see a copy of your original contract with your principal. I also need to know from you whether the terms as set out in that original contract have been varied at all and, if so, how exactly.

Thirdly, and depending on your responses to the questions which I have set out above (and making the assumption that the clause setting out the targets provision in your original agreement is still relevant), I will need to examine and then discuss with you what is the exact wording of your original contract - specifically, the sorts of points I would be looking to establish are:- (a) whether the achievement of sales targets was actually a binding obligation on your part, (b) what the contract provides for in terms of what are the consequences of any failure by you to achieve any target, and (c) in particular, whether your failing to achieve a target rendered you in fundamental breach of contract.

Finally, once I have dealt with all of the preliminaries, I can then discuss with you whether you may have a claim against your former principal, if so how large that claim may be, and what immediate steps need to be taken to protect and then further your claim.

Q.
As I am approaching retirement age, I am looking to firm up my retirement plans which principally involve my son (who is already involved with me, in my business) initially becoming a co director with me in a limited company arrangement, with a view to his then continuing my role (as sole director), once I call it a day. Have you any advice for me, please?

A.
Yes, I do have some initial advice, as follows:-

Firstly, before you take any steps to incorporate your business (i.e.:- to become a limited company), I advise that you take advice from your accountant as to the implications of your taking that step, and as to whether it is in your interests to do so.

Secondly and, again, before you take steps to incorporate, you will likely need to speak to your principals, and get their written approval of this proposed change.

Thirdly, you need to be very clear that, assuming that you are currently operating as a sole trader, if you become (instead) a limited company as regards your principals then, upon your personal retirement, you would very likely no longer be in line to potentially claim any form of compensation from any of those former principals - reason for that being that, at that point when you personally retire (and assuming that you would otherwise have satisfied the relevant pre-requisites of the legislation) the “agent” itself would not have been an entity capable of retiring, as it would instead be a corporate entity (i.e.:- a limited company), and, in any event, the agency would (I imagine) still be continuing, with the limited company now being the agent.
Q.
My husband (a sales agent) recently died (in October 2009), and I am looking to tidy up his affairs. Whereas I was not very much involved in the day to day running of his business, I am wondering (and am concerned to know) what I ought to be doing in terms of liaising with the various companies whom he represented. Can you please put me in the picture.

A.
First and foremost, I assume that your husband operated as a sole trader as regards his principals and that (therefore), upon his passing away, his various agencies have ceased. I also assume that you have not so far had any contact with any of the principals concerned.

Following on from the above, and whereas I would need to study the provisions of any written agreements which may exist, the most important point you need to be aware of is that your husband’s estate potentially has various (and possibly financially very significant) claims for (amongst other aspects) compensation arising as a consequence of his death, and I would be pleased to discuss that with you. Please be very careful to note, however, that the personal representatives of your late husband’s estate need to act promptly in terms of (for example), and in an appropriately worded form, notifying your husband’s former principals of the estate’s intention to pursue its claim for the appropriate form of compensation, as there are strict time deadlines by which such notification has to have been effectively made.

Q.
I have been representing my principal for approximately ten years and whereas I do not have any written contract with this company, I have (from the outset) been paid on all sales which have taken place in my territory area (i.e.:- all of Wales), irrespective as to whether or not I may have taken any relevant particular sale in question. The problem now is that my principal has suddenly stopped paying me on every sale, and has instead intimated that it will only be paying me on sales which I personally take - what can and ought I to do about this?

A.
Notwithstanding the fact that you do not have any written agreement, you will of course nevertheless have a “contract” with your principal, with that “contract” consisting of the provisions of the Commercial Agents Regulations, and what otherwise has been verbally agreed and/or reflected as custom and practice - i.e.:- if it was agreed and has subsequently then been the custom and practice that you always get paid commission on all sales emanating from your territory area, irrespective as to whether or not you had anything to do with procuring those sales, then that has likely become your entitlement, and unless (unusually) it was ever agreed that your principal, without your agreement, could cease paying you in that way, then you have the right to object, and likely also the potential right to claim that your agency may be being constructively terminated, if your principal proceeds to carry out what it has intimated that it will do.

Potential “constructive” terminations are, to a significant degree, all about detail and timing, and (thus) your acting very promptly, and I advise that you therefore seek our further advice, without delay. Most importantly, it will be necessary that you respond to your principal in appropriate terms, and (as I say) quickly. It is also more than worthwhile to make the point to you that if you are going to be losing your “exclusivity” status then that may have a devastating effect on the value of any compensation claim, upon the termination of your agency.
Q.
My principal has recently started making pro-rata deductions from my commission payments, in respect to customers’ bad debts. Can it act in this way, and what is your advice about what I should do?

A.
Unless you have an agreement with your principal to the opposite effect, it is correct to say that, generally speaking, your principal is only obliged to have to pay you commission in respect to sales where it has itself got paid. It follows from this that I would expect that your principal is entitled to act in the way which I understand that you are describing, and that you should regard that as being fair enough.

An exception to the above though is where the reason why a customer has not paid your principal is due to the principal having breached the terms of the sale contract - say for example that a customer has refused to pay because products were delivered too late and that that is down to the fault of your principal - in that situation, you may very well be entitled to say to your principal that as you had taken the order in good faith, and as it is not your fault that it has breached the contract with the customer, you should nevertheless still get paid your commission entitlement, just the same.


Finally in response to your question, I would just add that (and by way of making a very important distinction) what your principal cannot do (unless of course you have very unfortunately ever agreed to the contrary, and in the absence of your having acted in a particularly and seriously improper way in taking the sale in question) is to deduct from your commission entitlement what the customer ought actually to have paid to your principal.
Q.
I have this morning (11 November 2009) received an e-mail from the Sales Director of my main principal, informing me that, with effect from 1 January 2010, my commission rate is to be reduced by a full 1% (from its current level of 6%). Can you please advise me as to whether my principal is entitled to take this action, and what steps I should take, in response?

A.
This is broadly a similar situation to one I have already dealt with in this month’s column, and my answer is, as follows:-

Unless you have an agreement with your principal (either in writing, or verbal and established via custom and practice) whereby your principal is entitled to act in this way, then it cannot do so and you therefore need to challenge this proposed course of action, and to do so quickly. If your principal nevertheless proceeds to cut your commission rate without your agreement, then you may well have a constructive termination situation, and you need to act very promptly in dealing with that and as otherwise advised by your legal adviser, to ensure that if your principal does not relent, and that this does indeed become a potential constructive termination scenario, that that is handled correctly.
Following on from the above, you should also bear in the mind the following (non exhaustive) additional points:-

If (for whatever reason) you did decide to accept the proposed commission rate reduction, then you need to do so in such a way which makes clear to your principal that this is a one off agreement on your part, and that (for example) it does not signify that you are agreeing that the principal can ever in the future again act in this way without your prior agreement in writing, nor that you are ever obliged to agree to any further changes.

Secondly, bear in mind also that if, without your first of all having to agree, a principal ever has the right to make changes to your terms and conditions of agency, then that may very likely significantly  (negatively) impact on the worth of your agency and, in turn, the amount which you might otherwise have been entitled to by way of compensation, upon termination.

Thirdly, if ever your principal proposes to (for example) reduce your commission rate and you don’t agree to that but, meanwhile, you subsequently accept a payment from the principal calculated on the basis of that new rate of commission, then that may likely signify that you have in fact agreed to the new rate, by dint of your actions.
Q.
It has recently come to my attention that I have a clause in my contract with my principal, which provides, as follows:- “Upon providing the Agent with 30 days’ prior notice, the Principal may vary the Agent’s rate of commission as payable pursuant hereunder”. My contract with this principal was entered into in 1999, and the agency has always worked well for me. I could not recall that this clause was actually in the contract at the time when I signed it (but now that I think about it, don’t doubt that it was), and believe that it would not be enforceable against me, as it appears to me to undoubtedly go against my rights, as per the Agents Regulations. Can you confirm this for me, please.

A.
Unfortunately, I cannot give you the answer which you understandably would like to receive - the point is this:-


Whereas the Regulations do contain certain provisions which, in effect, will sometimes override what might otherwise have been agreed to between the parties in a written contract (and so save the agent from his or her own error in having agreed to the relevant negative contract clause in the first instance), the sort of clause which you have highlighted in your question is not that sort of clause and so you need to be clear that, on the face of things, and subject to (for example) whatever else might have been agreed between you and your principal, would appear to be firmly binding on you.

Remember, always take care before entering into any agreements and always take our advice before you do so.
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