Listen – It’s The Law – May 2010
Q.
In April 2010, my principal terminated my agency agreement but, in doing so, didn’t provide me with any period of notice - can it do this? In the termination letter, the principal has said that it will pay me three months average commissions, in each of May, June and July 2010.
A.
First of all, I assume three things:-

Firstly, that the reason why your principal terminated your agency wasn’t because you breached any of your contractual obligations, and so, as a consequence of that, you perhaps weren’t then entitled to any period of notice;

Secondly, that you didn’t have any written agreement with this principal, which agreement provided for a period of notice which was in fact longer than what is ordinarily the relevant statutory minimum; and:-
Thirdly, that you acted as agent for this principal for longer than two years, thereby entitling you, in normal circumstances, to a minimum period of three months notice.

The above three assumptions made, my advice is then, as follows:-

In the first instance, I would need to immediately see a copy of the termination letter - the reason for my needing to see that, is to thereby get a clear understanding as to upon what basis the principal was offering to pay to you the three months commission. There would ordinarily be three main potential basis for this, as follows:-

Either:- The principal (unaware of its potential wider obligations to also have to pay you, upon termination of the agency, an appropriate form of compensation pursuant to the Commercial Agents Regulations) was merely offering to you what it thought was some sort of voluntary goodwill payment; Or:-

Secondly, the principal was aware of its obligations to have to provide you with at least three months notice, but was merely offering you a lump sum of money instead, as it did not require you to actually work on its behalf during that notice period; Or:-

Thirdly, the principal (perhaps very aware in fact of its potential obligation to have to pay you perhaps a substantial sum by way of appropriate compensation on termination) was attempting to compromise that obligation by getting you to instead accept a sum which was maybe significantly less than you would otherwise be entitled to - and it is this third possibility which is my main concern and why I need urgently and straightaway to see a copy of the termination letter, so that I can then advise you further.

Dealing (however) with your actual question to me:- If your principal was merely intending (and, if necessary, this is confirmed in writing by the principal) - without in any way affecting your separate other rights arising on termination of the agency (including your potential right to substantial compensation or an indemnity) - that you should not work on its behalf during what would have been the three month notice period, but to instead to pay to you an appropriate sum “in lieu”, then, as a point of principle, I would not have any issue with that.

Q.      My principal has recently written to me, insisting that, from next  month onwards, it will be setting me (and all of the other agents) monthly sales targets, which it expects me to achieve. How should I respond to this? 
A.
On the basis that you don’t have an agency agreement which (for example) entitles the principal to nominate sales targets which you then have to achieve, my advice is this:-


Firstly, and whereas it is of course normal commercial practice to discuss with a principal what sales levels ideally might be achieved, and what you are aiming to try to reach in terms of sales numbers during the course of any particular sales period, you absolutely must draw the line and so NOT allow a situation to arise (either in any original agency agreement (if in another instance there was one in writing), or agreed subsequently) whereby you are agreeing that you “will” or “must” (or however else an obligation of any sort might otherwise be expressed) achieve a particular sales targets - this does not for one moment mean that you are not going to be doing your very best (as you always must) on behalf of your principal - it is simply instead a recognition of the simple fact that if you do agree that you will achieve a minimum level of sales and (ordinarily, for whatever reason) you subsequently fail, you would as a consequence very likely lose ALL of your rights to any period of notice before your principal may then terminate your agency, and you would also very likely lose ALL of your rights to any form of compensation/indemnity, upon that termination of the agency.
Secondly, and in the light of all my above comments and assumptions as to what are the background facts here, you need to write to your principal in terms which make absolutely crystal clear that (for example:-) whilst you shall continue to do your very best on the company’s behalf, as however you have not ever agreed that you have to achieve sales targets (in the sense of any failure on your part in that connection then meaning that you were consequently in breach of contract), you cannot and do not agree that you will achieve the sales targets which have been proposed to you (or any other targets put to you). Also, you need to ask your principal to confirm that it accepts your position in this, and to take legal advice as regards (a) how to word your response, and (b) what further communication needs to be sent by you, if the principal doesn’t co-operate.
Q.
My principal has sent me a draft written agreement and basically made crystal clear to me that whereas I can if I wish take legal advice in respect to this document if however I don’t sign it (and promptly, at that) that my agency will be terminated, in which eventuality I would not then be entitled to any form of compensation. What should I do in these circumstances, and what is my legal position?
A.
First of all, dealing with your legal position:-

Pursuant to the Commercial Agents Regulations what you ARE obliged to have to do is to sign a written agreement which properly and accurately reflects (a) the terms of your agency as they currently exist, and (b) any other [new] terms which you are prepared to accept. You are NOT therefore in any way whatsoever legally obliged to have to sign any other agreement (and always make sure that you first of all get the proposed contract properly checked out before you consider signing it, even if you yourself believe that it is acceptable to you, and that you think that you are crystal clear as regards all of its practical meanings and effects).

It follows from the above that, and as I say, you are NOT in any way whatsoever legally obliged to have to sign a written agreement which does NOT properly and accurately reflect as per (a) and (b) above. It also follows that if your principal does indeed nevertheless terminate your agency because you refuse to sign the draft agreement which it has asked you to sign, then your refusal in this regard will not be grounds to deny you whatever would otherwise be your entitlement to appropriate compensation.
In the light of the legal position as per the above, the next issue is how to respond to your principal, and my advice is this:-
You should first of all get legal advice - that way, you will know whether or not the proposed contract document is something which (a) you are obliged to sign (see my explanation above), and (if you are NOT obliged to sign it) (b) what issues (i.e.:- pitfalls to you, advantages/disadvantages to you) there may be to your otherwise still deciding to enter into the agreement.

Depending on what is the legal advice given to you, you can then make an informed decision as to whether or not you will be signing the proposed contract and, if you are not going to be signing, then you need to write to your principal (in appropriate terms) which courteously (but firmly and clearly) makes clear your position, and also (and most importantly) makes absolutely unequivocal that you remain very happy to continue acting as the company’s agent on the basis of the terms already established and agreed, and that you fully intend doing so (whilst always being open to consider whatever other proposals the principal may at any time in the future wish to put to you).

Another final point to make to you is that what you should straightaway do, when you first receive the draft contract, is to write to your principal (again, in appropriate terms) which makes clear that, firstly, you will take legal advice on what you have been sent and that, secondly, unless and until you actually ever sign and return the draft agreement, you are not to be taken as in any other way having agreed to or accepted any of its terms to the extent that those vary what has already been agreed between you and the principal.
Q.
My principal has recently appointed a sales manager, who is going around visiting all of my accounts, and I am uneasy about this - these are customers who I have known personally and dealt with for twenty years, and whom I regard as my friends. I feel that I am being undermined. What can and should I do?
A.
The first point to make here is that your principal, with the caveat that it doesn’t thereby breach any of its obligations to you, must clearly be perfectly entitled to run and operate its business, entirely as it sees fit. Furthermore, I do not see that the appointment of a sales manager is anything other than normal, nor do I regard as being unacceptable the fact that the sales manager is making direct contact with your customers.
At the end of the day, what is most important is that you are continuing to be paid on all sales made in your territory area, entirely as previously, and notwithstanding however the sales in question come about. I cannot overstress to you the particular importance of immediately taking legal advice, if this is not the case.

A couple of other points:-
First of all, there is no “ownership” of customers in the sense that whereas you may undoubtedly regard the various customers as being “yours” that is not at all the position legally however, and (like I say) the most important issue is ensuring that you continue to be recognized as the company’s exclusive agent, in the way that I have described above.

Secondly, you may find it helpful to speak with your principal in order to get an understanding as to how the sales manager will be operating, and so as to get a clear understanding also that you will not be thereby in any way adversely affected.
Q.      My principal has recently secured a deal with a customer of mine, at a significant discount and, whereas I am ordinarily paid 8% commission, I am being told that I will only be getting paid 5%. I don’t see this as fair, in that I shouldn’t be the financial casualty of this discounted deal, given that my principal has as a result cleared a lot of very old stock. What is your advice, please? 
A.
My advice is, as follows:-
From a legal perspective, and unless (very unfortunately for you) you have otherwise somehow agreed that this can happen, your principal cannot vary what it pays you - if therefore you are entitled in this instance to the full 8% then you are similarly perfectly entitled to insist on that (and to press the principal to pay up, if it nevertheless refuses to do so).
However, from a commercial perspective (including, obviously, the amount of commission involved), you may decide, on this one occasion, and taking on board and into account any broader considerations, that you will accept this one off variation, and to inform your principal, accordingly. If that is what you do decide to do, what you absolutely must also do at the same time is make clear to your principal, in writing, that this is indeed a one off agreement on your part to this one particular deal (i.e.:- it is not a precedent as establishing any new custom and practice) and that you would therefore expect to receive (and as you are entitled) your full commission rate in all other instances, and that whereas you may be perfectly prepared in other (future) specific situations to consider varying your commission entitlement, you would not be in any way obligated ever to agree to do so, without your prior agreement.
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