Listen – It’s The Law – March 2010
Q.
I have a longstanding relationship with my main principal, which arrangement has worked very well (for 15 years, or so). This principal has (however) recently requested that I sign a written agreement - am I obliged to have to do this?

A.
The position is, as follows:-

The Regulations (Regulation 13) oblige both of the parties (i.e.:- both the principal and the agent) to have to sign a written document which sets out the terms of the agency, if the other party requests that that happen. Here, therefore, you (the agent) are being asked by your principal to sign such a document and, as I say, it is thus your obligation to have to do so provided always and only that what you are being asked to sign is a fair and accurate reflection of the terms agreed. Please be clear therefore that you are NOT obliged to have to sign any written contract - to reiterate:- your only obligation is to have to sign a contract which does no more and no less than record the agency terms as agreed.

Following on from the above, agents need to be very clear that where (perhaps after they have already been representing the relevant company for a significant period of time) a principal then presents them with a draft contract and requests that they (the agent) sign it apparently as a matter of obligation, that they are not necessarily at all obliged to have to do so (see my explanation above) and that, no matter what, they should always promptly take legal advice.

Q.
I have recently been served with notice of termination by a principal which I have represented for six years (since 2004). In terminating my contract, the company in question has given me just six weeks notice of termination (to the end of April 2010). As however I am aware that I am entitled to not less than three months notice, how should I go about enforcing this? Should I just continue representing the company after 30 April 2010, and through to the end of June 2010? 
A.
In the first instance, you should take legal advice, and it may be that the most appropriate course of action for you to thereafter take is to write to your principal, and to explain that you do in fact have this longer entitlement to notice than you have actually been afforded (i.e.:- in the absence of any written agreement being in place and which provides for any period of notice longer than three months you are correct in what you say that the relevant period of notice should ordinarily be three months - in fact, as ordinarily the end of the notice period must coincide with the actual end of the relevant calendar month, the period of notice would likely be to a little more than just three months dead). In any event, it would not be appropriate for you to just continue representing the company after 30 April 2010 as, quite apart from anything else, you won’t have any authority to do so.
Q.
I am aged 55 years and have developed a heart condition which I suspect is going to mean that I may shortly no longer be able to continue acting as an agent on behalf of the various companies which I currently have contracts with. What do you advise is the most appropriate way to handle this situation? I am a sole trader.
A.
In the first instance, you need to be made aware that, pursuant to the Regulations (Regulation 18(b)(ii)), where your health is such that you cannot reasonably as a consequence be required to continue your activities as an agent that you may in principle then be entitled to retire (on account of your illness) and make a claim for (as appropriate) compensation or an indemnity. Before however you take any steps in relation to the matter, you should in the first instance take legal advice, and so that all of the circumstances of your relationships with your principals can be established.
Following on from and subject to the above and as the key is self evidently whether or not, “on grounds of health”, you “cannot reasonably be required to continue” your activities as an agent, the next step is for you then to seek (and to get in writing) the opinion of your doctor as to whether your situation indeed brings you within the scope of Regulation 18(b)(ii), and, very importantly, you should seek this expert medical guidance with the assistance of your solicitor (who ought thus to ask your doctor the appropriate exact questions, to then discuss with you the assessment given and to then advise you, going forward).

Q.
I have an agency which commenced in January 2009 with a particular company, and where it was stated (in the relevant letter appointing me) that the relationship was to end with effect from 31 December 2009 (i.e.:- it was intended just to be a fixed term 12 months contract). In the event of things, however, the end of last December has obviously now passed and yet I am still nevertheless representing this company. Neither party has made any reference to the apparent technical expiry of the relationship, at the end of last year. Where do I stand, and what should I do about this situation?

A.
Where you stand is that, pursuant to Regulation 14, where an agency which is initially for a fixed term period but is then continued by both parties after that period has expired, the agency then becomes an arrangement terminable on the same periods of notice as are set out in Regulation 15, and no longer therefore a fixed term contract. In other words, the agency doesn’t in these circumstances automatically terminate at the conclusion of the initial fixed term period, and will instead continue on the same basis as previously apart from this one fundamental change as regards it no longer being a fixed term contract, but an arrangement terminable on notice.

Q.
A customer from whom I several months ago took a sizeable order on behalf of one of my principals, has recently gone into liquidation. The customer had taken delivery of the relevant goods, but hadn’t paid for them. Am I still entitled to be paid my commission? 

A.
If a proposed transaction with a customer is ultimately not completed on account of any fact or circumstance which is not the fault of your principal (and your principal ultimately not receiving payment in respect to the sale in question clearly means that it has thereby failed to complete) you would not then be entitled to receive your corresponding commission payment, as a consequence of that. Obviously, if of course your principal has however received part payment in respect to the sale transaction, you would ordinarily then correspondingly be entitled to the pro rata amount of your commission. Non payment of commission in this (or any) situation is of course extremely disappointing to any agent but there is nothing in the Regulations which obliges a principal to have to pay commission in circumstances where it has not itself derived any financial benefit (i.e.:- received payment for the sale of the goods).
Q.
One of my principals is withholding commission payments due to me, and is doing so on the basis that it simply cannot afford to pay these right now. What can and should I do about this, and what are my rights?

A.
By law, your principal has to pay your commission entitlement by, at the very latest, the long stop timescales as set out in Regulation 10(3) - there is no way around this, and any failure on the part of your principal to comply would ordinarily indicate a fundamental breach of contract on its part (in respect to which you, as the agent, should promptly take legal advice). The law aside, it is perhaps anyway surprising, and for all obvious reasons, that any principal would not want to ensure that its agent is paid promptly - however, and more and more in the current economic climate, this is happening, and agents have to know (a) what is the commercial situation they need to assess, (b) what is the legal framework within which they will make and take decisions, and (c) how to safeguard what they decide to do.

Q.      I had an agency which recently terminated, and where there existed a contract which had a clause in it, as follows:-

“Upon termination of this contract and in the event that the Agent has any rights to compensation pursuant to the Commercial Agents (Council Directive) Regulations 1993, it is hereby agreed that the Agent’s such entitlement shall not exceed the equivalent of two months commission earnings” 

Is the above clause valid and so that I am bound just to accept two months payment by way of my compensation entitlement? - please advise.

A. No, the clause which you have set out is invalid if (a) it was agreed to before the agency terminated (which it clearly was), and (b) it can be shown that your receiving just two months commission by way of your compensation payment would (in the words of Regulation 19) then “derogate from Regulations 17 and 18”. Essentially, what this means in practice is that clauses like the one you have highlighted are invalid (and so that the agent would thereby be saved from what would have amounted to an error in his having agreed to the provision in the first instance) where it can be shown that the compensation or indemnity entitlement (as applicable) would otherwise be to more than just the amount set out in the agency agreement. The position therefore being as I have explained it, you need to be very careful not to then accept the amount set out in the contract once the agency has terminated, as you might thereby be deemed to have agreed to the payment - remember, in part, this is all timing and you need to ensure that (having taken legal advice) you promptly write to your principal, setting out your position.
Q.      I am based and operate in the Midlands area of England and have an agency with a company whose Head Office is based in Dallas. The written agreement which I have with this company provides that the laws of the State of Texas will apply. My own circumstances are that I am wondering whether the fact that I didn’t get the contract to provide that the laws of England apply to it will mean that ultimately I won’t get any form of compensation, on termination. Your advice, please. 
A.
You needn’t be concerned - on the basis that, as you say, you operate (i.e.:- you carry out your sales function) in England, your agency ought thus to be covered by the Commercial Agents (Council Directive) Regulations 1993, and that is pursuant to Regulation 1(2). The position is in fact that it is only where the parties to the agency have agreed that the laws of another EU Member State will apply to the relationship (or where such other EU Member State’s would automatically otherwise apply) that, in that situation, the UK Regulations then wouldn’t.  This all said, you would of course still need to prove in your favour the necessary other pre-requisites to establishing your entitlement to appropriate compensation, but hopefully that would be straightforwardly achievable.
Q.      I currently have three agencies and the smallest of those (in terms of commission income to myself) is now (disproportionately) the most time consuming, on account of the principal in question’s demands of me that I must report back to it on a monthly basis as to which customers I have seen, what was the level of interest in the range of products which I showed, and also feedback on market conditions generally, and as to how I perceive that competitors are faring. As far as I am concerned, it is not reasonable to make these additional demands of me - first and foremost, I am a self employed sales agent, and so don’t see (a) that I have to undertake non selling functions, or that (b) I have to report back to my principal in a way that an employee would. Can you please confirm that my thoughts are correct and valid, please.
A.
Unfortunately, I cannot respond to you in the way you would want me to, as the position is, as follows:-

The Regulations require an agent to comply with a principal’s “reasonable instructions” (Regulation 3(2)(c)). Moreover, an agent must “communicate to his principal all necessary information available to him” (Regulation 3(2)(b)). The question therefore is as to whether an agent being required to file reports (in the way that you describe) and, also, the extent to which the agent is being asked to do this, is reasonable.


Following on from the above, and particularly bearing in mind the current very tough market conditions in many industries, it seems to me to be entirely reasonable that, to an appropriate extent and in a realistic way, agents are asked to report back to and co-operate with their principals, in exactly the way that you describe - this is because it is essential that principals and agents work together (to search out and maximize sales opportunities) and also because some principals not unreasonably generally regard their sales agents as being their eyes and ears in the marketplace, and thus rely on feedback in terms of then making decisions. Obviously, it is unfortunate that, in this instance, you are being asked to provide this level of support where it is only your smallest agency, but that doesn’t however change my advice. 
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Please note that, as far as we can, we take cases on on a “success related fee”. 

Please ensure that you obtain legal advice before acting in reliance upon anything in this article, particularly since each individual’s circumstances may necessitate a unique approach, and also on account of the fact that the law may of course at any time change. Furthermore, and because of editing restraints, please be very clear that the answers given in this column may not cover or otherwise refer to all possible angles, relevant information or points of law and so that all or any information which is given above needs in every instance to be referred to a legal adviser for clarification, before being relied upon.

