Listen – It’s The Law – June 2010
Q.
I have recently had an agency terminated, following a disagreement with the Managing Director - following a period of tension on account of several issues, and in something of the heat of the moment when I subsequently then spoke with him over the telephone, I rather let the Managing Director know my views and, in doing so, I also used some regrettable (Anglo Saxon) language, of a personal nature. 
As I say, my agency has now been terminated and, despite everything, I very much consider that I am entitled to compensation, as, over a period of approximately ten years, I achieved enormous success on behalf of the company in question, and thus consider that, as at that point when my agency was terminated, it would undoubtedly have been regarded as being a very valuable asset (which I understand to be the benchmark for establishing how much an entitlement to compensation may be worth). 
Given all of these circumstances, how would you rate my chances of success (in claiming compensation), and how much notice ought I to have been afforded (- my agency was in fact terminated on the spot)? By the way, I had no written contract.
A.
Where an agency terminates, you are correct to assume that in many (but not all) circumstances, you are entitled to a minimum period of notice and, potentially, an entitlement to compensation (or, as appropriate, an indemnity) may arise. However, before you get to the stage of endeavouring to calculate what may be the amount of that entitlement, you need first of all to establish that there is indeed a claim in principle (and you should note that any entitlement to any period of notice is lost where your agency was justifiably terminated summarily, on account of your actions).

Following on from the above, the first relevant point of reference is Regulation 18(a) of the Commercial Agents Regulations, which provides, as follows:-
“The [indemnity] or compensation referred to in Regulation 17 above shall not be payable where … the principal has terminated the agency contract because of default attributable to the commercial agent, which would justify immediate termination of the agency contract pursuant to Regulation 16”.
As you will have noted, Regulation 18(a) makes reference to Regulation 16, which in its turn provides, as follows:-
“These Regulations shall not affect the application of any enactment or rule of law which provides for the immediate termination of the agency contract because of the failure of one party to carry out all or part of his obligations under that contract”.
In the light of all of the above, the question which then arises is as to whether, in all of the circumstances, Regulation 16 is in point (i.e.:- potentially, very relevant), and thus represents a good basis for your principal to defend your claim against it, for compensation. In that respect, a recent case heard before the High Court may offer some guidance, with the relevant case being that of a Stephen Gledhill (who was the agent in that instance) against a company called Bentley Designs (UK) Limited (which was the principal, and being a company which supplies dining and bedroom furniture, and which has no connection with me [!] (i.e.:- despite its name)). This case offers guidance as to how a Court might look upon the facts of your case, in reaching a decision. In other words, in determining as to whether your claim would overcome (as an initial hurdle) Regulation 16 (and so that, in principle, you are then entitled to any compensation) a Court would consider the facts of your case (in the light of Regulation 16, and what it provides for), and may also consider to what extent there is any parallel with decisions reached in other cases, and what should then be the outcome in your particular circumstances.
The reported facts of the Gledhill versus Bentley Designs (UK) case (and I have occasionally referred in the rest of this article to Bentley Designs as just:- “the Company”) were, as follows (with my recital of the reported facts not necessarily being either complete, nor completely accurate):-

The case involved a claim by Mr Gledhill against Bentley Designs for unlawful (i.e.:- immediate, without any entitlement to notice) termination of his (i.e.:- Mr Gledhill’s) agency agreement. The agency was terminated on 25 September 2008, with Mr Gledhill having been one of ten agents of the Company for more than ten years, since 1991, and operating in two geographical areas in the UK. Mr Gledhill was said to have been an effective agent with a large turnover, earning on average about £85,000 per annum in commission.

The salient further facts were that, some years earlier (in 2006), the Company had looked to move to a “paperless environment” as part of what was called an “administrative rationalization and modernization” and, as part of that, all of its agents were told that they were to move to electronic communication using Word and e-mails, as opposed to paper and faxes, or post. By January 2007, all of the agents apart from Mr Gledhill had complied with the Company’s modernization requirements. Subsequently, the Company repeatedly pressed Mr Gledhill to comply but, despite those requests, he chose not to do so - he continued to send paper faxes in all his dealings with the Company, even when replying to an e-mail sent to him. 
In May 2008, the Company then resolved to charge Mr Gledhill an administration charge for dealing with his paperwork,  and so told him that, as from 1 July 2008, an administration fee of £100 per month would be levied unless he complied, but at the same time offering him personal training in Word and e-mail, if he wanted that. Nothing however changed, and so the Company then proceeded to levy its charge as from 1 August 2008, which then brought a hostile reaction from Mr Gledhill. 
On 5 August 2008, Mr Gledhill faxed a letter to Bentley Designs, stating that he would not pay the levy, and that he would go on a course to become computer literate in the Autumn (which he had in fact already promised on a number of previous occasions, but never fulfilled). The Company responded by stating that the levy charge would continue until Mr Gledhill complied with its requirements (and which the other agents had already done). 
Subsequently, a further levy was raised on 28 August 2008, and Mr Gledhill then wrote to the Company’s Managing Director, protesting about that and then (far worse) Mr Gledhill left the following voicemail message for the principal’s Managing Director, which message he effectively then subsequently repeated. The message was, as follows:-

“I see you have taken the money out of my account which I have asked you and told you not to do. 
I just can’t believe you. You are at your happiest when you are always causing grief for people and just try to sort of upset people, people that support you, and I just think you are a horrible, despicable little man. I really do. I just think you are absolutely gutless. You have just taken £195 from me which covers the hotel, fair enough, and £100 twice plus the VAT. You just seem more intent on sort of…as opposed to getting the business, the nitty gritty part, you seem more intent on causing trouble to people. I think you are an absolute shit, I really do. You are a despicable, horrible little excuse for a human being.
It was a pity that you were not available to speak to.”
Following the above, there then took place various conversations between certain members of the Company’s staff with Mr Gledhill (during the course of which conversations he was urged to apologize for his voicemail), and so that Mr Gledhill then wrote a fax of “apology”, which read, as follows:-

“I write further to our discussion on Monday regarding the continuing frustrations I am feeling as a result of various isolated charges for not restricting communications with your company to EMAIL only. 
Whilst I feel that in the cold light of day my allowing the pent up frustration to boil over when speaking to Rif on the telephone was not too well demonstrated business professionalism shown through our dealings and is regretted.
I do feel however that there was a fair degree of justification in my actions when looking at the circumstances from my perspective. 
For the above reasons when I did speak to him almost immediately after, I felt so incensed that I felt it necessary to explain my frustrations and annoyance. 
After having received your assurances last Friday that you were not seeking to terminate my contract, I believe we still need to look at how we operate in the future…”. 
Mr Gledhill’s apology not being considered sufficient by the Company, his agency was subsequently then summarily terminated (i.e.:- without any notice), with Bentley Designs’ position being that it was entitled to take such action on the basis that:-

1.
The conduct of Mr Gledhill amounted to a “fundamental breach of contract” ( - i.e.:- that it was a breach of trust and confidence, such that the Managing Director could not be expected to tolerate that conduct of Mr Gledhill’s, and was thus entitled to terminate the agency with immediate effect).

2.
Mr Gledhill’s breach of contract was incapable of being remedied. Alternatively, even if it was capable of remedy (i.e.:- by an apology), Bentley Designs’ further position was that Mr Gledhill did not anyway properly remedy the breach by his faxed “apology” letter, as that letter expressed mere regret and an excuse (and so, in effect, was actually an endorsement for Mr Gledhill’s conduct).

The above were the basic facts of the case, and the Judge at the High Court presiding over it (Simon Brown) then made the following observations - first of all, as to what the law provides (in drawing a parallel with employment law):- 
A.
As a matter of law, abusive language by an employee towards his or her employer may amount to a “repudiatory” breach of contract, depending on the circumstances. Words spoken in the heat of the moment may not always lead to a conclusion that they are such that the relationship cannot continue but, in the content and the context of what is said and done, may amount to this repudiatory breach. 

B.
An apology may lead to the conclusion that the conduct is not repudiatory, but this is likely to be only the position where the words were spoken in heat and haste, and the apology is heartfelt and sincere. 

C.
In this case, as in any like employment contract, Mr Gledhill was under an express duty “to act towards the Principal conscientiously and in good faith” and “any serious breach” of that obligation would entitle the Company to summarily the contract.
D. It was implicit that neither party “without reasonable and proper cause, conduct itself in a manner calculated or likely to destroy or seriously damage the relationship of confidence and trust between employer and employee”
Following on from the above observations, the Judge then made his final decision which was, as follows:-
1. It was apparent that there had been a two year pressure build up to an explosive end to what had been a fruitful seventeen year relationship for both Mr Gledhill and Bentley Designs. 

2.
It was acknowledged that the methods of modern communications had radically changed over the last two decades, with the rapid advances of, and reliance on, information technology. The Judge went on to say that:- “Older established businessmen tend to be slower to adapt to these changes and understandable find it difficult to embrace them or are fearful of them. In my judgment, Mr Gledhill falls in that category and one must respect him for that”. By the same token, the Judge went on to say that:- “Mr Lalani [the Company’s Managing Director] and those working for him were equally understandably keen on making their business as efficient as possible in a very competitive environment and, in my judgment, they sought to make those changes at a pace that was sympathetic to their agents”. 

3. It was the subsequent “ratcheting up of the pressure” some 18 months after Mr Gledhill should have changed over to sending e-mails and by the levying of the charge, that caused his outburst. 
4. Mr Gledhill was found (by the Judge) to be “demonstrably very stubborn”, whereas on the other hand the Company’s Managing Director [Mr Lalani] came across as “very reasonable and understanding, only reluctantly dismissing his top agent when he received no apology”. 

5.
In the light of all of the above, it was then the Judge’s decision that the contents and tone of two telephone calls made by Mr Gledhill were “personal abuse of the worst kind and gross insubordination of the Managing Director of his Principal by the Agent” and “would lead to an irrevocable breakdown of the necessary personal relationship of trust required between Principal and Agent”, unless repaired. Mr Brown (the Judge) then went on to say:- “Such repair could only be at the indulgence of the abused - i.e. Mr Lalani. He gave Mr Gledhill ample time and opportunity to give the necessary abject “apology””. 

6. It was further deemed that Mr Gledhill’s behaviour wasn’t “spur of the moment” in that he was not only abusive to Mr Lalani on the mobile phone, but had already left a message for him. This was said to be “thought out, calculated and inappropriate conduct”. 
7. 
The Judge also took the view that Mr Gledhill (six days later) spurned the “gracious” opportunity to apologize, and put the breach of trust beyond repair by sending under cover of another fax that actually referred to an “apology” on a trivial matter, a letter of mere “regret” of his own lack of professional behaviour whilst seeking to justify it. It was particularly noted that there wasn’t a word of “apology” relating to the personal abuse, and that there wasn’t any need - in the context of the business issue between Mr Gledhill and the Company - for Mr Gledhill to have descended into “personal abuse”. Mr Brown concluded that:- “Regrets” do not without more amount to “apologies”. 

8.
In the Judge’s view, therefore, the conduct of Mr Gledhill in personally abusing the Managing Director of the Defendant over the telephone and his avoidance of proffering any apology when given ample and generous opportunity of giving one, was a course of conduct calculated, or at the very least likely, to destroy or seriously damage the relationship of confidence and trust, and so that the termination of the agency agreement on 25 September 2008 (without any notice and without Mr Gledhill being entitled to any compensation) was deemed lawful and Mr Gledhill’s case failed. 

Clearly, each and every case ultimately depends on and will be determined on the basis of its own facts, and the Gledhill v Bentley Designs case evidently had its own matrix of facts, upon which the Judge then made his decision (having made reference to all relevant precedents, and points of law). As ever, you should promptly seek legal advice as regards your own individual circumstances, and should not make any assumptions.

Bentley & Co Solicitors 7 Littlemoor Road, Pudsey, Leeds, LS28 8AF  T:- 0113 236 0550  e-mail:- db@bentleyandco-solicitors.com - The ONLY law which we practice is the law as it relates to commercial agents and 1st September 2010 will mark our fifteenth birthday. Over the course of the last decade and a half, Bentley & Co has recovered back for commercial agents millions of pounds in total. 

Please note that, as far as we can, we take cases on on a “success related fee”. 

Please ensure that you obtain legal advice before acting in reliance upon anything in this article, particularly since each individual’s circumstances may necessitate a unique approach, and also on account of the fact that the law may of course at any time change. Furthermore, and because of editing restraints, please be very clear that the answers given in this column may not cover or otherwise refer to all possible angles, relevant information or points of law and so that all or any information which is given above needs in every instance to be referred to a legal adviser for clarification, before being relied upon.

