Listen – It’s The Law – July 2009
Q.
 I have been offered a new agency where the principal is proposing to engage me on a fixed term basis. If I were to accept the agency and the fixed term proposal, would I still be covered by the Regulations?

A.
The fact of your being engaged by a principal on a fixed term basis certainly does not of itself result in the preclusion of the application of the Commercial Agents (Council Directive) Regulations 1993 - as you may appreciate, if that were so, then all principals might be engaging their agents on such a basis.

As you will also appreciate, whether or not the Commercial Agents (Council Directive) Regulations 1993 are relevant in respect to your relationship with any principal (and so that, upon termination, you potentially may be entitled to, amongst other amounts, an appropriate sum by way of the applicable form of compensation) depends on many factors, but (as I say), whatever the duration of your agency, that is not a bar to the application of the legislation.

I would just add that I would expect the vast majority of instances where I am instructed in respect to any “agency” termination scenario, to be covered by the 1993 agency legislation, in any event.

Q.
For some time now, my two largest principals have been companies (obviously) not in competition with each other but in the same industry. The situation now is that whereas one of these two companies a couple of weeks ago went into liquidation the other company has then bought out all of the liquidated company’s assets (including its name and goodwill). What I would like to know is whether I can realistically expect the surviving principal to pay me any compensation in respect to the agency which I had with the now liquidated company? I ask this because, as far as I can see, in taking over the assets (including also the order book) of the company in liquidation, my surviving main principal appears to have stepped into the other company’s shoes. 

A.
The answer to your question is that, from the information which you have provided, I do not see any basis whatever upon which you would be entitled to make a claim against the company which has acquired your former principal which has gone into liquidation, and notwithstanding that your sense of justice suggests that the opposite should be true.

The reason for the above is that, based on your description of what appears to you to have happened, the acquiring company has (merely) effectively “cherry picked” and bought from the liquidator certain assets of value, but, in doing so, I would ordinarily not at all have expected for that acquiring company to have also undertaken to take on any of the liabilities of the company which has gone into liquidation - it would have had no obligation to have done so.

A different scenario of course is where the acquiring company had acquired not certain assets of the company which had gone into liquidation but, instead, (and, prior to the liquidation) its shares - in that situation, and upon the eventual termination of your agency in appropriate circumstances, you would in theory potentially still have all of your financial claims against the original principal, as that principal would still be the same legal entity, albeit that it by then had different owners as its shareholders.

Q.
My main principal has run into significant cash flow difficulties, and has accordingly asked me to hold off from submitting my commission invoice, for three months. Whereas I am of course understanding of my principal’s position (which company, incidentally, has historically always been a very prompt payer), I have my own position to consider, and want to know whether I am in any way obliged to have to agree to my principal’s request.

A.
My answer to your question is that, no, you are not obliged to have to agree to this. 

The above said (however) and at the end of the day, you may or may not decide that, commercially, there are potentially at least two factors in play here, which may suggest to you that it may be in your interests to consider some sort of compromise deal with your principal - those two factors are, as follows:-

Firstly, if you decide to inform your principal that, as a result of it not being in a position to pay you your commission, you regard it (and as, after the appropriate steps and measures had been taken by you, you would likely be perfectly entitled so to do) as thus being in fundamental breach of contract towards you (thus potentially entitling you to walk away, to regard your agency as having been thereby terminated, and to claim an appropriate amount by way of compensation or, as applicable, an indemnity), you may not however realize very much (if anything) from your decision to go down that road - i.e.:- if your principal is so financially challenged that it is having difficulty in paying you your commission entitlement, then it may not be in any sort of position to pay you any amount by way of anything else, post termination.

Secondly, you may or may not regard it as commercially sensible to (for a while) take a view (and whilst taking appropriate steps to protect your position in the meantime), and agree to hold off from taking any adverse action towards your principal, so as to see whether, over a period, your principal can pull through its financial crisis.

Q.
I have represented my main principal for almost ten years now, and have a written agreement with this company, which includes a clause preventing me, for a period of six months following termination, from representing any other company selling directly competitive products in the Midlands area (which is the area I cover). This main principal has not fared well in the current economic downturn and that is in contrast to a competitor company which, despite market conditions, has fared relatively and comparatively very well indeed. This other company knows of me, and has recently approached me, to represent it. What I would like to know is, in all of the circumstances, am I entitled to go ahead and start representing this other company, straightaway?

A.
The answer to your question is very likely “no” - reasons being, as follows:-

Firstly, “restrictive covenants” (like the one which you appear to have described in your question) are capable of being perfectly enforceable against agents if the wording of the relevant covenant satisfies certain criteria, which criteria is:- (1) that the stated restriction is recorded in writing, (b) that it relates to the geographical area or to the group of customers and to the geographical area which was entrusted to the agent to represent on behalf of the principal whilst he was acting as that principal’s agent, (c) the restriction relates to the kind of goods which the agent sold on behalf of the principal in question, (d) the restriction is stated as having been agreed not to last for more than a two year period, and (e) the clause otherwise complies with the general law.

Secondly (and assuming that the restriction to which you have referred in your question satisfies the tests I have described above, and is therefore potentially enforceable against you), it does not matter (in this context) that your current principal is faring poorly in the current economic climate (and that the grass appears greener, with the rival company). This is particularly so since it could well happen perhaps that by your transferring your services to the competitor company that that then has drastic consequences on your ailing current principal, to the point where your moving from one competitor to the other is seen as a significant cause of the first company’s demise.

Of course there may well be other factors at play here, and I would certainly need to look at the whole picture, before providing you with my conclusive advice.

It is also worth bearing in mind that there may be nothing at all preventing you from properly resigning your agency from your current principal, and having subsequently honoured your restrictive covenant terms, your then starting up as agent for the competitor company. 
Finally, agents should always be very wary about ignoring and not taking proactive advice about restrictive covenants (i.e.:- clauses in contracts along the lines described in the above question). If you do ignore them, the financial consequences to you (in, for example, and at the very least, potentially having to bear the legal costs of your former principal if and when it proceeds to take out a Court injunction against you, which legal action enforces the terms of the restrictive covenant) could be very significant, indeed.
Q.
I have recently lost an agency, and agreed with my principal that it shall pay me an agreed amount, over a period of six months (i.e.:- an installed amount by way of compensation, each month). Whereas I am not unhappy with the amount of money which I have been offered by way of compensation, I would like to know whether it is a bad move for me to have agreed to accept being paid the relevant sum, over six months? - your advice, please.

A.
My answer to your question is that I would ordinarily not advise any agent to agree to such a deal such as the one which you have described - my reasoning being obvious in that it is clearly far better to actually receive in one lump sum, straightaway, all of the monies which you are due from a former principal, as, by agreeing instead to an installment deal, you are that way going to be relying on your principal honouring its financial commitments to pay you your compensation entitlement, and (in particular) your principal being financially able to honour its financial commitments to pay you your compensation entitlement, as and when the relevant installments fall due.

At the end of the day, however, it may be that certain circumstances (such as the then current financial position of your former principal) make it impossible for you to do anything other than to agree to an installment arrangement but, if that is so, there are certain actions which you can take, which may increase the chances of your not ultimately being disadvantaged, such as:-  

Firstly, ensuring that you get the deal to pay you compensation committed to writing (in clear terms, and including all necessary references to legal phraseology which a solicitor should advise you is appropriate to be included); and:-
Secondly, and as part of the written agreement to which I have referred, have your principal agree to immediately issue post dated cheques and to accept that, in the event that any installment is not paid, in full, and on time, that the consequences of that failure include:- (a) that the balance of the total sum outstanding is then immediately payable as a lump sum, and (b) that a rate of interest will apply to the unpaid sum, which interest rate is several points above Bank of England base.

Q.
My agency was terminated by my principal approximately six months ago, and I have since notified the principal that I intend pursuing a claim against it for compensation. In addition to such a claim, however, I am wondering as to whether or not I might also have a claim for any commissions in respect to certain sales which were not concluded and on the order books as at the date when I ceased representing the principal, but which I am fairly sure would likely have materialized, shortly afterwards. Can I pursue such additional amounts, or is my only entitlement to compensation and any commissions which I earned during the period of notice I was afforded (which I understand to have been the appropriate number of months)?

A.
The answer to your question depends in the first instance as to whether or not you ever agreed with your principal that, in effect, Regulation 8 of the Commercial Agents (Council Directive) Regulations 1993 would not apply in respect to your agency relationship. If you did so ever agree (either:- (1) by actual specific and appropriate reference in a written document to “Regulation 8 of the Commercial Agents (Council Directive) Regulations 1993”, or otherwise:- (b) in effect that the benefit to you as an agent which Regulation 8 affords would not apply), then the answer to your question is very likely that you would not therefore be entitled to any so called “pipeline transaction” commission, following the termination of your agency. If on the other hand you did not ever agree that, upon termination of your agency, you would not be entitled to commissions in respect to any sales which were to be concluded following that termination, and which sales:- (a) will have been mainly attributable to your efforts on behalf of the principal prior to termination, and (b) will have been entered into within a reasonable period following such termination, then, potentially, you will be entitled to claim (in addition to any entitlement to compensation or to an indemnity) all and any relevant pipeline transaction commissions.

Following on from the above, what is necessary to happen therefore is that, in the first instance, and with six months already having passed since the termination of your agency, you should attempt to pinpoint what sales may have taken place post termination (and also:- (1) whether you consider that there is any possibility that it could fairly be said that such sales will have been mainly attributable to your efforts, inputted whilst (obviously) you were still acting as agent, and then:- (2) what your commission entitlement in respect to such sales would likely approximately be); Secondly, I advise that you then notify your principal that you require to be provided with an extract of its sales books and records, so as to enable you to verify what sales may actually and as a matter of fact have taken place following the termination of your agency, and to thus enable you to better assess what entitlement you may thus have to additional commission.
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