Listen – It’s The Law – January 2010
Q.
After ten years of being an agent for this particular company, I was terminated by one of my principals in July of last year (2009), in respect to which situation I was entitled to a notice period of three months, which I was duly afforded - meaning to say that I continued representing the company in question as its agent, as per normal, until the last day of October 2009, and was subsequently paid all outstanding commissions owing to me. I was earning approximately £40,000 (forty thousand pounds) a year from the agency, and had no formal written agreement.

Following on from the above, my question - and the further background to it - is, as follows:- 

In the first week of September 2009, I was requested to attend at my principal’s Head Office, where I was offered by the Sales Director a payment of £5,000 (five thousand pounds) to settle any claim which I “had or may have” for any form of compensation, and was also asked to sign a document which would confirm that, my accepting the £5,000 cheque, I also thereby accepted that I therefore had no further claims whatsoever against the principal (other than for the unpaid commission, which was to be paid afterwards and in due course). I duly accepted the cheque and signed the relevant document (at the September 2009 meeting), and as was requested of me. As however it is now clear to me that my action was very rash and that I was very likely entitled to a lot more by way of compensation than a meagre £5,000, is there anything that I can now do, to overturn the situation?

A.
Yes, you may have a positive way forward - the position is, as follows:-

Pursuant to Regulation 19 of the Commercial Agents (Council Directive) Regulations 1993, and (fundamentally importantly:-) BEFORE the agency relationship actually terminates, the principal and the agent are simply not able to “derogate” from the compensatory provisions of the Regulations (and whether that be in relation to a “compensation” entitlement or to an indemnity) if the effect of that derogation is or would be that the agent would then finish up with an agreement that the principal pay to him a sum of money which is a lesser amount of money than the agent would otherwise have been entitled pursuant to Regulation 17. In respect to this, it is essential to understand at least two things:-

First of all, if however the agent (and in respect to his entitlement to compensation or to an indemnity, as the case may be) does indeed strike with his principal a detrimentally bad deal from his point of view and that deal is struck AFTER the agency has ended (and you need to be clear to differentiate, where relevant, as between when notice of termination is given and when the agency subsequently then terminates) the agent would likely then be stuck with that (bad) deal, and Regulation 19 will not “save” him - the view of the law in that situation appears to be that, by that stage, it is the agent’s responsibility to take prompt and proper advice and not to agree anything until he has done so (and if he subsequently then (or without having taken any legal advice) settles for less than he might otherwise be entitled to in terms of compensation/an indemnity, then that is his own lookout);

Secondly, it is not at all the case that every deal as to the agent’s entitlement to compensation/an indemnity which is agreed to BEFORE the agency actually terminates can potentially then be overturned - in the context of Regulation 19, and as explained above, it is only where the agent can show that, by the application of Regulation 17, and were it not for the fact of that pre-termination deal having been struck, he would otherwise have been entitled to more than what was agreed with the principal (i.e.:- and so that, and in the words of the legislation, what was agreed prior to termination, was effectively therefore to his “detriment”).
As ever, there are other factors to be aware of, not least the importance of duly and appropriately notifying your principal within 12 (twelve) months of your intention to pursue your entitlement pursuant to Regulation 17, and so that if anyone reading this article recognizes something of their own circumstances, they need to seek legal advice straightaway.
Q.
Last year, I introduced a new customer to one of my principals, and took an initial modest order from the new account for £5,000. Unfortunately, and after having taken delivery of my principal’s goods and very promptly then sold them on, the customer in question has subsequently gone into liquidation, before it has actually paid for the goods. Understandably, my principal is very unhappy about the situation. In fact, he is so unhappy about it that he has informed me that he intends to deduct the £5,000 debt from my commission payments, in twelve equal monthly installments over the course of the next year. What can I and should I do about this threat?

A.
In the absence of either (a) your having an agreement in writing which entitles the principal to take this sort of action (and that would be most unusual), or (b) you and your principal having otherwise previously established (i.e.:- if not via a written agreement) that the principal could make a deduction such as this in these circumstances - i.e.:- this has happened before, and so it could be said that there was an established “custom and practice” - your principal most certainly cannot do this (unless you agree to it which, obviously, you would be extremely ill advised to do).
Following on from the above, you need to write to your principal in the clearest possible terms, and make sure also that you do not accept (i.e.:- you shouldn’t cash any cheque for) any commission payment from the principal the amount of which is less than it should otherwise be on account of the principal’s actions in making this unauthorized deduction. If you require any assistance in drafting the necessary communication to be sent to your principal as per the above, get in touch with us.
Q.
I am an agent for a clothing company and a while ago I took a very large order, which the principal subsequently duly dispatched from its warehouse but which contained a significant number of un-merchantable items. As the selling season for this particular product is relatively short and as my principal was unable to replace the un-saleable stock items in time, it had to issue a credit note to the customer, and has said to me that I have to issue a corresponding credit note in respect to my commission entitlement. What is my position as regards this? - am I obliged to have to do this?

A.
Pursuant to Regulation 11, and based on the situation which you describe, it seems as if you would be entitled to your commission:-
What Regulation 11 effectively provides for is that where the sales contract between the principal and the customer isn’t completed and that is on account of a reason (or reasons) for which the principal is to blame, then the agent is nevertheless ordinarily then entitled to his commission payment, and that is notwithstanding the obvious fact that the principal won’t have received any (or all relevant) money from the customer.

The above stated, it is certain that, from a commercial perspective (i.e.:- and setting aside Regulation 11’s legal provisions) an agent in this situation will need to exercise his judgment keenly, and if he (the agent) decides not in fact to enforce his legal rights, he ought at the same time to write (in a user friendly but appropriate way) explaining his decision and “nicely” making clear that he is waiving his right to commission in this one instance. Possibly, the agent may also want to make clear that such waiving will be subject to the principal not terminating the agency within a given period. Again, we would be happy to discuss and to draft the necessary wording.
Q.
I have recently lost an agency with a long standing principal, but, fortunately for me, have the opportunity to take up a replacement agency with a competitor company, straightaway. My notice period is due to end 30 April 2010 - can I start representing the new principal, before the end of this notice period? 

A.
No, not at all, unless your current principal gives its permission (but there are issues even then in your broaching the matter with your current principal) - at least, two main points here:-

Firstly, whilst ever you are operating during a notice period as an agent on behalf of a company you absolutely must give of your very best, and thus continue to carry out all of your functions the same as previously - that therefore includes not carrying a competitor’s products. If you fail to do this, your principal would likely be entitled to curtail the notice period, which may well mean that any entitlement you might otherwise have had to the appropriate form of compensation on termination, will disappear and be permanently lost to you.
Secondly, if your principal becomes aware that you are going to be working on behalf of a competitor even after the notice period expires that fact may dramatically then reduce the amount of your entitlement to what would otherwise have been the appropriate form of compensation. In the circumstances, it may be appropriate for you to just bide your time, to properly service the notice period and (assuming that you have not agreed to any binding restrictive covenants) to firm up any arrangements for new and potentially competitive agencies, following actual termination.
Q.
In previous editions of “Listen - It’s The Law” I have read in several of your answers to questions about the importance of being an “exclusive agent” - what is meant by that term, and why do you always advise as to the importance of being an exclusive agent?
A.
Ordinarily (i.e.:- but depending on the context), the term “exclusive agent” ought to mean that you are entitled to be paid commission on all sales in your territory area (or in respect to a particular designated group of customers) irrespective as to whether or not you were directly involved in the relevant sale. The reason why it is such a good thing that this is the position for an agent is that it likely makes the agency significantly more valuable, which may directly impact on the amount of compensation which may be payable on termination. Also, an agent who is not “exclusive” in the way which I have described may thereby have an agency which is relatively worthless.
Following on from the above, and given thus the obvious importance of being an “exclusive” agent, I would advise that it is likely to be very important to have spelt out in any agreement (a) that you indeed are an “exclusive” agent, and (b) what precisely is meant by that term.

Q.
My principal has started asking me to inform him at the start of each month which customers I intend calling on in the upcoming 30 day period, and to let him know what was the outcome of those calls. I have no written agreement with this principal, and resent what I regard as being an attempt to control how I operate my business - do I have to comply with what is being asked of me, and how should I therefore respond?

A.
Pursuant to the Regulations, you (like any agent) have an obligation to comply with your principal’s reasonable requests and I do not regard what your principal is asking of you in this instance to be unreasonable - as ever with these sorts of requests by a principal, it can be a matter of degree (i.e.:- as to what extent your principal is asking you to provide information). Bearing that in mind, if the principal is effectively asking you to keep him reasonably informed about who you are due shortly to visit and what (in reasonable detail) was the outcome of those visits, then (and as I say) I do not regard those as being unreasonable requests of you and so that you should comply.
Q.
I have represented a particular company for approximately eight years, and have a written agreement which provides that, in the event that either party wishes to terminate the arrangement, it has to afford the other party a month’s notice. My principal has in fact now just served me with notice of termination, but whereas I know that I should have taken legal advice before I signed the contract all those years ago, I am nevertheless wondering whether I am correct that I am in fact entitled to a longer notice period than just a month. Can you please advise me.
A.
Given that you have been representing this particular principal for longer than two years and assuming that the agency is not being terminated “forthwith” then, irrespective as to whatever is in your written agreement, you are correct that you are entitled to longer than a month’s notice - that period should in fact be at least three months, and it does not matter (in this particular instance) that you signed a contract which provided for something less than that. Incidentally, if you had have signed an agreement which provided that, other than in breach of contract circumstances, you were entitled to (say) anything more than three months notice then, irrespective as to however long you had been representing the principal, that contractual provision would have overridden the relevant section of the legislation.
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Please note that, as far as we can, we take cases on on a “success related fee”. 

Please ensure that you obtain legal advice before acting in reliance upon anything in this article, particularly since each individual’s circumstances may necessitate a unique approach, and also on account of the fact that the law may of course at any time change. Furthermore, and because of editing restraints, please be very clear that the answers given in this column may not cover or otherwise refer to all possible angles, relevant information or points of law and so that all or any information which is given above needs in every instance to be referred to a legal adviser for clarification, before being relied upon.

