Listen – It’s The Law – June 2008
Q.
Following the decision of the House of Lords in what I understand to be the “landmark” case of the agent Graham Lonsdale against his former principal Howard & Hallam Limited, is it your view that agents claiming compensation in the event of their agencies terminating are likely to fare better or worse, compared with what financial awards for compensation were like prior to this case decision. Incidentally, my understanding is that, prior to the Lords’ judgment in the Lonsdale case, agents were entitled to twice average annual earnings, as a rule of thumb.

A.
First of all, the widely regarded “rule of thumb” to which you refer was not actually based on anything other than conjecture, supposition, and assumption, as there is nothing in the Regulations themselves which says how much an agent is entitled to by way of compensation (i.e.:- it makes no mention of a two year amount, or to any other figure for that matter), and there was not ever any overall authoritative decision of a Court which interpreted the Regulations in such a way as to support the two year benchmark approach. In effect, therefore, until the case of Lonsdale, there had been a good deal of uncertainty, and agency law was often described as being in state of flux.

At least following Lonsdale, however, there is a clear frame of reference as to how you assess compensation (i.e.:- you have to gauge the commercial value of the terminated agency - meaning to say, hypothetically speaking, what another person would have paid to acquire the opportunity to stand in the shoes of the agent whose agency has just terminated), although what is now becoming clear is that the way in which you assess that commercial value is itself open to debate, with pre Lonsdale arguments as to WHAT was the appropriate test to apply being replaced with arguments post Lonsdale, the appropriate test having now been established, as to HOW exactly that test works in practice.
To answer your question therefore, I would say that what we are seeing is that goalposts have not moved, but have instead widened, in that whereas in this new era, and all depending on the relevant circumstances, some agents will recover by way of compensation less than what they would have recovered pre Lonsdale, some agents however will recover more money, and so that, in those latter instances, the fact that the Lonsdale decision has happened is considerably to those agents’ advantages.

Q.
I am aged 67, and retired from my two agencies, in September 2006. Over (in each instance) a period of approximately 20 years, I was a very effective agent on behalf of both of the companies which I represented, introducing them to a lot of new business, which I subsequently sustained, and developed still further. Both of my former principals continue to thrive, were very grateful for my efforts, and were very sorry that I decided to retire, when I did.

At the time when I retired, I felt that, financially, I was in good shape - however, owing to worsening personal circumstances, my situation has changed, and I am wanting now to claim compensation, which I believe might well be substantial amounts. How, please, should I go about this?

A. In answer to your question, I must first and foremost draw to your attention Regulation 17(9), which provides, as follows:-
“The commercial agent shall lose his entitlement to the indemnity or compensation for damage in the instances provided for in paragraphs (2) to (8) above if within one year following termination of his agency contract he has not notified his principal that he intends pursuing his entitlement”

Following on from the above, I must ask you as to whether or not, within 12 months from the date when your agencies terminated, you duly notified each of the principals in question that you intended pursuing your entitlement to the appropriate form of compensation, pursuant to Regulation 17. Whereas that notice does not have to have been in writing (although, and please everyone reading this article be absolutely clear, it is ALWAYS advisable, and in the strongest possible terms, that the giving of this requisite notice IS in writing and, moreover, via a specific form of words which we are able to advise you in respect to), if within 12 months of the termination date of your agencies you did not give the requisite notice to each of your two former principals that you intended pursuing your entitlement to the appropriate form of compensation, pursuant to Regulation 17, it is almost certain that you would not now be able to pursue any entitlement to any form of compensation, as a result of the termination of your agencies.

In the circumstances, until I am clear that you did give your Regulation 17(9) notification, there is, with respect, no point in our discussing how you might go about claiming compensation, as any such claim is almost certain to fail.
Q.
I have a signed written agreement with my principal, which provides that, in the event of a termination of my agency, what in principle I am entitled to by way of “compensation” is “an indemnity”
In the light of the decision of the House of Lords in the case of Lonsdale -v- Howard & Hallam, would you consider that I was better off with my prospective indemnity entitlement, or would I have been better placed if I was instead in principle entitled to “compensation”, relying on the Lords’ decision in Lonsdale?
A.
First of all, and to remind readers of this column, the difference between compensation and indemnities is that whereas the amount of a compensation payment is not financially capped, the amount of an indemnity is (limited) and that cap is to a maximum of one year’s average annual commission earnings, with the average being calculated as an average of the agent’s earnings over the last five years of the agency, or over however many years the agent represented the principal if less than five years. Following on from this, it is therefore fair to say that indemnities tend to favour principals rather than agents, as whereas any amount which an agent might receive by way of compensation need not necessarily be to as much as the equivalent of a year’s commission earnings, it could be to substantially more than that and that is why, as I say, indemnities tend to favour principals more than agents.

As regards your specific question, and as I have pointed out elsewhere in this month’s column (in response to another question), the goalposts have, as a result of Lonsdale, widened in that (in our experience) whereas some claims may settle at less than they would have settled at before the Lords’ decision in the Lonsdale case, other cases may however settle at a higher level than they would have done previously, and so perhaps it is fair to say that it is quite possible that your being entitled to an indemnity you are in no better nor worse position than you were before. 
Q.
My principal has requested that, when I take orders from new customers, I first of all do a credit rating search, and confirm that they are a good risk. Do I have to do this?
A.
Assuming that you have not already agreed, in (for example) a formal written agency contract, that you will do this, the first stage in answering your question, is to recite Regulation 3(c) of the Regulations, which provides, as follows:-


“In performing his activities a commercial agent … in particular must comply with reasonable instructions given by his principal”

The next step is to then ask yourself as to whether what you are being asked to do by your principal constitutes a “reasonable request” and it is most definitely my view that to be obligated to have to carry out a credit rating search and to then, in effect, vouch for any new customer is NOT reasonable, and is also very dangerous, from your point of view.

The reason why I say that this would not be a reasonable request on the part of your principal is that your principal is well able to carry out its own credit searches (and so is simply trying to switch something of the risk in that on to your shoulders), and could also and anyway make clear in its terms and conditions of trading that all orders placed by all and any new customers must be on a pro forma basis, and also that no orders are confirmed accepted until such time as the principal confirms that fact to the customer in question, in respect to any order taken by the agent. 
The reason why I also say that your agreeing to this request is potentially very dangerous from your point of view is that, by so doing, you may thereby be agreeing to, in effect, guarantee the debts of all such new customers in circumstances where (a) pursuant to the UK Regulations, you are never obliged to have to do that, and (b) if a customer doesn’t ever pay your principal (and assuming that that is nothing to do with your principal having failed to supply goods on time, or of merchantable quality) it is bad enough that you are ordinarily then not entitled to be paid your corresponding commission.
Q.
I have represented my main principal for almost ten years, and am being asked (after all this time) to sign a written contract (which I know that I must do, as long as what I am being asked to sign is an accurate reflection of my current verbally agreed agency terms and conditions, or are otherwise terms which I can agree to). This draft contract which I have been presented with has a number of clauses in it which cause me some concern, including the following:-
“At its sole discretion, the Principal reserves the right to at any time  appoint other agents in respect to the Territory Area.  The Principal furthermore reserves to itself the right to at any time upon giving the Agent sixty (60) days’ prior notice to change or amend the Territory Area and/or the Products.”
Can you please confirm your advice in respect to the above proposed clause.
A.
My answer to your question is that you should most definitely not agree to this proposed clause, as it is clearly unacceptable that (a) your principal should be able to appoint other agents in respect to your territory area, and (b) that your principal should otherwise be entitled to change your territory area, and/or the products which you sell on its behalf, without your prior agreement in writing.

Q.
I am aged 68 and have recently given notice of my intention to retire from my being a self employed sales agent on behalf of my solitary principal, on the basis that I reasonably consider that I am too old to continue on with what is my very busy schedule. I gave notice in fact at the end of May (2008), and am supposed to finish with effect from 29 August 2008.


Following on from the above, I have planned a special cruise with my wife for the last two weeks of July and the first three weeks of August, having taken the view that, my being so close to the end date and customers being able to phone in directly to the Company should they wish to place orders, I am (after all these years of very successful representation) entitled to do this.


I do of course plan to make a claim for compensation upon my return, and wonder what information you might require from me, in order to take the matter (of my compensation claim) forward.

A.
Whereas I would be very happy to assist you with your claim for appropriate compensation, please however be very clear that you need to have spoken to the company which is your principal to establish the fact that they are aware that you will be absent for this period of over a month, and that they have made appropriate arrangements to cover your area.

Following on from the above, I don’t know whether the height of Summer months are a crucial sales time period in your industry (presumably not, as you presumably also would otherwise have postponed your trip) and whereas in the circumstances which you describe my reactionary advice may seem a little exaggerated, the point I want nevertheless to make to you (and to readers of this column, generally) is that it is very important that an agent continues to represent his principal, as normal, throughout the notice period as he (the agent) might otherwise jeopardize what might otherwise have been a very well grounded (and maybe also, substantial) claim for compensation on account of the principal, although not having had grounds to terminate the agent for breach of contract at the time when notice of termination was given, suddenly, and as a result of the agent downing (without authorization) his tools, having subsequent grounds to terminate the agent’s contract forthwith.

Please be aware that an agent whose agency contract is justifiably terminated forthwith (i.e.:- on account of his breach) is ordinarily not then entitled to any sum by way of compensation. Please also be aware that just because notice (either by the principal or by the agent (in circumstances where the agent would then be entitled to an appropriate form of monetary compensation)) has been given in circumstances where the agent is NOT in breach of any of his obligations to the principal does not mean that the principal would not then be entitled to serve a supplementary notice of “forthwith” termination prior to what would otherwise have been the termination date, if the agent is in fundamental breach of any of his obligations (e.g.:- and as I have pointed out, without agreement, stopping calling on customers etcetera).

Q.
I am shortly approaching my planned retirement age, and will therefore retire from being an agent with three of my four principals, with effect from this coming September 30. As regards the fourth agency (which is my second largest) I plan to continue with that for another 18 months (as I can foresee massive growth in my commissions), finishing in 2010. 

As regards how to plan giving notice and my subsequent claims for compensation, what is your advice?

A. My advice first and foremost is that, by continuing with the remaining agency, the other three principals (i.e.:- when you approach them for compensation) will make the very valid point which is that, as, according to the Regulations, an agent retiring due to his age and claiming compensation, must be able to show that his age is such that he could not reasonably be required to continue his function as an agent, how can you explain that whereas, in respect to three of your agencies, your age is supposedly such that you could not reasonably be required to continue your function as an agent, in respect to your second largest one, however, your age isn’t.

Following on from the above, it is my view that, unless there are exceptional circumstances which can establish the distinction (and I do NOT consider that staying on with a principal because of an anticipated growth in commission stream achieves this), your claims against the three principals you have given notice to for compensation would very likely fail.
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